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SUBJECT: Moorhead Clay County Joint Powers of Authority (MCCJPA) seeking a resolution of
necessity from the City of Moorhead for Biotic and Geomorphic Rights-of-Entry (ROE) in Wilkin
County.
RECOMMENDATION: The Mayor and City Council are asked to consider approving the attached
Resolution of Necessity for securing Biotic and Geomorphic Rights-of-Entry on necessary
properties in Wilkin County.

BACKGROUND / KEY POINTS:
On April 2019, the United States Army Corps of Engineers (USACE) requested from the FM
Diversion Authority access to 425 parcels around the Fargo Moorhead watersheds to conduct
Biotic and Geomorphic surveying. Approximately 80 of the parcels are in Minnesota.
 Biotic – Study of the fish and other species like clams and bugs found in various locations.
 Geomorphic – Monitoring the rivers and streams to document their width, depth, flows, bed
and bank stability, out of channel vegetation, and depth of sediment flood deposits.
Monuments (location pins) will be placed on each side of the river or tributary so that the Corps
can ensure we are monitoring the same area on all surveys.
Past actions on this subject include:
 Property owners in Clay and Wilkin County were contacted by MCCJPA’s contracted land agents
in November 2019 regarding the request to sign a right-of-entry for the bio/geo monitoring.
 An informational meeting was held for property owners on December 11, 2019 at the Clay
County Law Enforcement Center.
 The MCCJPA approved a resolution on December 19, 2019 to bring unsigned ROEs in Clay
County to the Clay County Commission for a Resolution of Necessity on January 7, 2020.
 The Clay County Commission approved a Resolution of Necessity to utilize court action to
acquire unsigned ROEs in Clay County on January 7, 2020.
 The MCCJPA approved a resolution on February 20, 2020 to bring unsigned ROEs in Wilkin
County to the City of Moorhead for a Resolution of Necessity on April 27, 2020 to utilize court
action to acquire unsigned ROEs in Wilkin County. As part of passing its resolution, the MCCJPA
requested that the Buffalo-Red River Watershed District (BRRWD) be asked to assist in gaining
ROEs for properties in Wilkin County before asking the City of Moorhead.
 The BRRWD approved seeking voluntary ROEs on the Wilkin County parcels at its meeting on
March 9, 2020. The BRRWD reached out to the Wilkin County property owners with letters and
phone calls giving the property owners a deadline of April 17, 2020 to respond. That effort
resulted in 2 ROEs being signed (3 parcels) voluntarily, leaving 4 unsigned ROEs (5 parcels).
 The MCCJPA is now seeking an action that the City of Moorhead to utilize court action to acquire
rights-of-entry for a list of Wilkin County properties.
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FINANCIAL CONSIDERATIONS: Costs associated with this action will be paid by the MCCJPA
and FM Diversion Authority.

VOTING REQUIREMENTS: Majority of Quorum
Disclaimer: Voting requirements may be subject to changes in the law, parliamentary procedural matters,
or other unforeseen issues. The City Attorney provides opinion on questions of voting requirements in
accordance with the Moorhead City Code, Minnesota State Statues, and parliamentary procedure.

Respectfully Submitted:

Christina Volkers
City Manager

Department:
Prepared by:

Administration
Chris Volkers, City Manager

Attachments:
 Cover Memo from MCCJPA
 Informational Sheet regarding Biotic and Geomorphic Monitoring Program
 Resolution of Necessity
 Map of signed and un-signed Rights of Entry in Wilkin County
 Map of with-project 100-year flood plain in Wilkin County

Agenda Item No. <item_outline>

DATE: April 22, 2020

Subject: Moorhead Clay County Joint Powers of Authority (MCCJPA) seeking a resolution of necessity
from the City of Moorhead for Biotic and Geomorphic Rights-of-Entry (ROE) in Wilkin County.

Background/Key Points Design Survey ROE:
On April 2019, the United States Army Corps of Engineers (USACE) requested from the FM Diversion
Authority access to 425 parcels around the Fargo Moorhead watersheds to conduct Biotic and
Geomorphic surveying. Approximately 80 of the parcels are in Minnesota.



Biotic – Study of the fish and other species like clams and bugs found in various locations.
Geomorphic – Monitoring the rivers and streams to document their width, depth, flows, bed
and bank stability, out of channel vegetation, and depth of sediment flood deposits.
Monuments (location pins) will be placed on each side of the river or tributary so that the Corps
can ensure we are monitoring the same area on all surveys.

Past actions on this subject include:










Property owners in Clay and Wilkin County were contacted by MCCJPA’s contracted land agents
in November 2019 regarding the request to sign a right-of-entry for the bio/geo monitoring.
An informational meeting was held for property owners on December 11, 2019 at the Clay
County Law Enforcement Center.
The MCCJPA approved a resolution on December 19, 2019 to bring unsigned ROEs in Clay
County to the Clay County Commission for a Resolution of Necessity on January 7, 2020.
The Clay County Commission approved a Resolution of Necessity to utilize court action to
acquire unsigned ROEs in Clay County on January 7, 2020.
The MCCJPA approved a resolution on February 20, 2020 to bring unsigned ROEs in Wilkin
County to the City of Moorhead for a Resolution of Necessity on April 27, 2020 to utilize court
action to acquire unsigned ROEs in Wilkin County. As part of passing its resolution, the MCCJPA
requested that the Buffalo-Red River Watershed District (BRRWD) be asked to assist in gaining
ROEs for properties in Wilkin County before asking the City of Moorhead.
The BRRWD approved seeking voluntary ROEs on the Wilkin County parcels at its meeting on
March 9, 2020. The BRRWD reached out to the Wilkin County property owners with letters and
phone calls giving the property owners a deadline of April 17, 2020 to respond. That effort
resulted in 2 ROEs being signed (3 parcels) voluntarily, leaving 4 unsigned ROEs (5 parcels).
The MCCJPA is now seeking an action that the City of Moorhead to utilize court action to acquire
rights-of-entry for a list of Wilkin County properties.

Requested Action: Approve a resolution of necessity for securing Biotic and Geomorphic Rightsof-Entry on necessary properties in Wilkin County.

ORIG_ID

Current_Owner

Parcel_ID

1237
1238
1239
1242
9117

NESS/DAVID ALAN
NESS, TIMOTHY A

220060600
220060800
220070100
190340700
190341100

MOEN, BRAD & JACQUELINE
LENQUE, PAUL J

Informational Sheet

Biotic and Geomorphic
Monitoring
May 2019

What is Biotic and
Geomorphic Monitoring?
Biotic is another word for biological.
In this sense it means the study of fish
and other species like clams and bugs
found in various locations. Monitoring
these different species helps determine if
the Project has any impacts on the health
of different ecological systems.
Geomorphic simply means the physical
environment. Scientists will be looking
at rivers and streams to document their
width, depth, velocity and how much water is discharging from the stream or river.
Monuments (location pins) will be placed
on each side of the river or tributary so
that the Corps can ensure we are monitoring the same area on all surveys.

Preparing to
conduct
surveys in 2017

Placing a
monument

Why are the studies
necessary?
The U.S. Army Corps of Engineers is
leading the biotic and geomorphic data
gathering process. They completed at least
one round of these studies in 2012, 2017 and
2018 on a majority of the affected parcels.
This is very important information that
helps ensure the Project does not impact the
health of various organisms and
environments.

What is happening now?
The Corps and Diversion Authority are
working to secure property easements so
studies can resume in 2020. The easements
will be needed so the sites can be accessed as
needed for respective studies. This makes the
study data complete and provides enough
consistent, historical data to inform decisions.

How many properties
does this affect?
There are close to 425 parcels where
easements are needed to perform the
required monitoring.

Preparing to
gather biotic, or
biological, samples
including fish

Traveling to
various sample
sites on the
Maple River in
2017

Fast Facts

Biotic and Geomorphic
Monitoring
May 2019

2012
2017

TIMELINE
Easements Secured
Samples Gathered
Data Collected

Work began in 2017 with easements
at 425 sites along various rivers including
the Red, Maple, Rush, Lower Rush and
Sheyenne.

2019

Easements Requested

To continue the monitoring work,
easements will be again required to access
various monitoring sites.

Monitoring Teams
Assembled
Typically teams consist of private contractors, geologists and biologists from the
U.S. Army Corps of Engineers

Samples Gathered

Fish collected for samples
are released back into the
river.
Electrofishing techniques will be used to
stun fish, collect them, observe them and
return them to the river.

Invertebrates like bugs and
clams are collected from
the bottom of the river.
These species must be sent to a laboratory
for analysis.

Biological samples can
be taken as early as May.
Geomorphic surveys are
in the fall, after harvest.
This depends on the weather and access
capabilities at various sites.

Some samples, like live fish and geomorphologic observations, can be observed and recorded on site. Other samples, like invertebrates, must be sent to a
laboratory for evaluation before their data
can be collected.

Crews have two or more
people.

Data Evaluated

Geomorphic surveys may
need regular sampling.

Some samples, like live fish and geomorphologic observations, can be observed and recorded on site. Other samples, like invertebrates, must be sent to a
laboratory for evaluation before their data
can be collected.

2020
and
beyond

FACTS

Data Used in Decision
Making
Sampling, Evaluation &
Monitoring Continues

Work will be done by a crew of two to
three people in the water with some watching
from shore.

The expected timing for regular geomorphic sampling is every other year, or three
times within a five year cycle. This happens
before and after the project is built to help
see if there are impacts from the project.
Surveys may occur if there is a high water
event to find out if there have been any other
geomorphic changes, but the Final Feasibility
Study and Environmental Impact Statement
outline why no significant adverse impacts
from the project are expected.

Request for Council Action
AGENDA SECTION:
Administration
ITEM
NO. 21

ORIGINATING DEPARTMENT:
Administration

ITEM DESCRIPTION: Moorhead Clay County Joint Powers of Authority

(MCCJPA) seeking a resolution of necessity from the City of Moorhead
for Biotic and Geomorphic Rights-of-Entry (ROE) in Wilkin County.

MEETING DATE:
April 27, 2020
PREPARED BY:
Volkers

DRAFT RESOLUTION
Member ____________ introduced the following resolution and moved its adoption:
RESOLUTION 2020-____
RESOLUTION OF NECESSITY TO AUTHORIZE ENTRY ONTO PROPERTY TO
PERFORM INVESTIGATIONS FOR BIOTIC AND GEOMORPHIC EXAMINATIONS RELATED
TO THE FARGO MOORHEAD AREA DIVERSION PROJECT
April 27, 2020
WHEREAS, the City of Moorhead, Minnesota (the “City”) is a political subdivision of the
State of Minnesota.
WHEREAS, the Red River of the North and its tributaries in Minnesota are prone to
frequent flooding, and flooding presents significant risks to the City and surrounding agricultural
economy, communities, residents, property, and infrastructure.
WHEREAS, the City of Moorhead, the City of Fargo, Clay County, Cass County, and the
Cass County Joint Water Resources District entered into a Joint Powers Agreement (“JPA”) on
June 1, 2016, forming the Metro Flood Diversion Authority (the “Diversion Authority”), to provide
the Fargo-Moorhead Metropolitan Area with permanent and comprehensive flood protection (the
“Project”).
WHEREAS, before the City and local government entities can make final decisions
regarding final design of the Project, including compliance with controlling environmental
regulations and statutes, and before the parties can identify and determine what specific real
property interests will be necessary for the Project, the parties’ consultants, including engineering
and environmental, must have opportunities to enter upon certain parcels of real property to
determine whether the Project, as it is currently designed, is technically sound and complies with
the controlling statutes and regulations.
WHEREAS, The City and Clay County entered into a joint powers agreement forming the
Moorhead Clay County Joint Powers Authority (the “MCCJPA”) for purposes of acquiring the
rights of way necessary for the Project in Minnesota.

WHEREAS, On April 2019, the United States Army Corps of Engineers (USACE)
requested from the FM Diversion Authority access to 425 parcels around the Fargo Moorhead
watersheds to conduct Biotic and Geomorphic surveying. Approximately 80 of the parcels are in
Minnesota. MCCJPA has retained professional land agents to acquire the necessary right to
enter for the Minnesota parcels.
WHEREAS, The land agents retained by MCCJPA have attempted to negotiate with
landowners since November of 2019 to acquire the right to enter properties necessary for the
biotic and geomorphic surveying. In addition to direct contact between landowners and the land
agents, an informational meeting was held on December 11, 2019, where the USACE explained
what biotic and geomorphic surveys are.
WHEREAS, On February, 2020, MCCJPA passed a resolution requesting the City acquire
the right to enter properties in Wilkin County that MCCJPA was not successful in acquiring
voluntarily. At the time it passed its resolution, MCCJPA requested that the Buffalo-Red River
Watershed District (BRRWD) be asked to assist in gaining ROEs for properties in Wilkin County
before asking the City of Moorhead.
WHEREAS, The BRRWD approved seeking voluntary ROEs on the Wilkin County parcels
at its meeting on March 9, 2020. The BRRWD reached out to the Wilkin County property owners
who had not previously signed a right of entry agreement with letters and phone calls giving the
property owners a deadline of April 17, 2020 to respond. That effort resulted in 2 ROEs being
signed (3 parcels) voluntarily, leaving 4 unsigned ROEs (5 parcels).
WHEREAS, the City, as the party responsible for acquiring real property interests in Wilkin
County, Minnesota, for the Project, has legal authority under Minnesota Statutes Annotated
Section 117.041 to enter upon real property, before initiating any eminent domain proceedings,
to conduct surveys, engineering, and environmental analysis, including geomorphic testing, to
determine if the Project as it is currently designed is technically sound and in compliance with the
controlling statutes and regulations. Geomorphic testing will require placement of survey
monuments on some of the properties where the survey will take place.
WHEREAS, under Section 117.041, the City need not prove the necessity to later acquire
a particular parcel, or that eminent domain will be proper, justified, and necessary regarding a
particular parcel, before the City can access the property to conduct the requisite examinations
and surveys to determine if the parcel is suitable for a proposed public use.
WHEREAS, the City has identified certain parcels of real property in Minnesota, upon
which the City, its officers, employees, consultants, contractors, agents, and representatives,
must enter to conduct examinations and surveys. The parcels of real property identified for further
examination are listed on Exhibit A.
WHEREAS, except in cases of injury to real property resulting from negligence,
wantonness, or malice, entry upon real property under Section 117.041 to conduct examinations
and surveys, does not create a claim for relief for property owners.
NOW THEREFORE, BE IT RESOLVED, that it is necessary for the City, its officers,
employees, consultants, contractors, agents, and representatives, to enter upon certain parcels
of real property in Wilkin County, Minnesota, as shown on the attached Exhibit A, to conduct
surveys, and environmental examinations including geomorphic testing.

BE IT FURTHER RESOLVED, that the City and those parties’ officers, employees,
consultants, contractors, agents, and representatives, have attempted in good faith to secure
access to the parcels shown on Exhibit A from landowners amicably and without the need for any
legal proceedings.
BE IT FURTHER RESOLVED, that the City will proceed with the requisite legal
proceedings as necessary under Section 117.041 to secure access to those parcels shown on
Exhibit A.
BE IT FURTHER RESOLVED, that the City, and its officers, employees, consultants,
contractors, agents, and representatives, will access the parcels shown on Exhibit A by the least
intrusive means possible, the parties will return the parcels, as nearly as practicable, to their
original condition, and the parties will repair any damages caused to any of the parcels, or they
will fairly compensate landowners for any damages, including crop damages.
BE IT FURTHER RESOLVED, that City staff, agents or designees are hereby authorized
to enter the above-described properties for purposes of investigation, monitoring, testing,
surveying or other similar activities necessary or appropriate to perform investigations of the
above-described properties in order to determine if the Project as it is currently designed is
technically sound and in compliance with the controlling statutes and regulations.
BE IT FURTHER RESOLVED, that at least ten days before entering a property, City staff,
agents or designees will serve notice on the property owner requesting permission to enter the
property, stating the approximate time(s) of the entry, and giving the owner the option of refusing
entry.
BE IT FURTHER RESOLVED, that if the property owner does not consent to the entry,
the City must apply for a court order authorizing entry and removal of any sample from the
property in accordance with Minnesota Statutes Section 117.041, subd. 3, as amended from time
to time.
BE IT FURTHER RESOLVED, that if the property owner does not consent to the entry,
Ohnstad Twichell, P.C., on behalf of the City, is hereby authorized and directed to apply to the
Wilkin County District Court for an order authorizing City staff, agents, designees and contractors
to enter the above- described properties for the above described purposes.
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Moorhead,
Minnesota
PASSED: April 27, 2020, by the City Council of the City of Moorhead.

EXHIBIT A
Parcel and Landowners List
OIN

Parcel Number

Property Owner

1237

22.006.0600

David A. Ness

1238

22.006.0800

Timothy A. Ness

1239

22.007.0100

Timothy A. Ness

1242

19.034.0700

Brad Moen and Jacqueline Moen

9117

19.034.1100

Carol J. Lenoue

www.ae2s.com | Advanced Engineering and Environmental Services, Inc.
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