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Diversion Board of Authority – Special Meeting
AGENDA
3:30 P.M. - Thursday, February 11, 2021
Virtual Meeting Only

This meeting will be held online only.
1. Call to order
2. Approve order of Agenda
REGULAR AGENDA:
3. General Counsel Update
a. Diversion Authority Contracting Resolution
[Attachment 01.00] (Pgs. 2 - 44)
4. Finance Update
a. Board Approval Contract Actions
[Attachment 02.00] (Pgs. 45 - 48)
i. PR for Good – New Service Agreement
[Attachment 02.01] (Pgs. 49 - 73)
ii. Eighteen92, LLC – New Service Agreement
[Attachment 02.02] (Pgs. 74 - 125)
iii. HMG, TO 26, Amendment 8
[Attachment 02.03] (Pgs. 126 - 141)
iv. Jacobs – TO 6, Amendment 6
[Attachment 02.04] (Pgs. 142 - 147)
5. Other Business
a. Presentation by the Grand Farm

6. Next Meeting: February 25, 2021
7. Adjournment
Meeting Documents are available at www.FMDiversion.gov

____________________________________________________________________

Media and Public Participation Information
There are multiple ways to attend or watch this public meeting.
- View the Meeting on Fargo TV or at www.TVFargo.com
- View the Meeting on the City of Fargo’s Facebook or Twitter feed.
- View the Meeting at FMDiversion.com/Meeting
- View the Meeting at Twitter.com/FMDiversion

1

DA Packet 2021-02-11 Page 2 of 147

RESOLUTION AMENDING THE PROCEDURE FOR APPROVAL OF
CONSTRUCTION CONTRACTS; CONTRACTS FOR ENGINEERING,
ARCHITECTURAL, AND OTHER PROFESSIONAL SERVICES; AND CHANGE
ORDERS AND AMENDMENTS
of the
METRO FLOOD DIVERSION AUTHORITY

Approved on __________, 2021.

This instrument was drafted by:
Ohnstad Twichell, P.C.
P.O. Box 458
West Fargo, North Dakota 58078
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Member ________________ introduced the following resolution and moved for its adoption:
RESOLUTION AMENDING THE PROCEDURE FOR APPROVAL OF
CONSTRUCTION CONTRACTS; CONTRACTS FOR ENGINEERING,
ARCHITECTURAL, AND OTHER PROFESSIONAL SERVICES; AND CHANGE
ORDERS AND AMENDMENTS
WHEREAS, the City of Moorhead, the City of Fargo, Clay County, Cass County, and the Cass
County Joint Water Resource District (the “Member Entities”) entered into a Joint Powers Agreement
(“JPA”) on June 1, 2016, creating the Metro Flood Diversion Authority (“Diversion Authority”).
WHEREAS, Article XII of the JPA contains the general procedures for bidding, contracting,
and payment procedures for the Fargo-Moorhead Metropolitan Area Flood Risk Management Project
(the “Comprehensive Project”); and
WHEREAS, the Member Entities recognize that the size and complexity of the Comprehensive
Project requires the adoption of additional operating procedures regarding the bidding, contracting, and
payment procedures for the Comprehensive Project; and
WHEREAS, the governing body of the Diversion Authority, the Diversion Authority Board
(“Diversion Authority Board”), is authorized to adopt by written resolution specific written operating
procedures regarding the bidding, contracting, and payment procedures for the Comprehensive Project
in accordance with Section 12.05 of the JPA; and
WHEREAS, on November 10, 2016, the Diversion Authority Board adopted the Resolution
Confirming the Procedure for Approval of Construction Contracts; Contracts for Engineering,
Architectural, and Other Professional Services; and Change Orders and Amendments (“Procedure”); and
WHEREAS, a copy of the Procedure is attached hereto as Exhibit A; and
WHEREAS, on August 23, 2018, the Diversion Authority Board adopted the Resolution
Amending the Procedure for Approval of Construction Contracts; Contracts for Engineering,
Architectural, and Other Professional Services; and Change Orders and Amendments (“First
Amendment”); and
WHEREAS, a copy of the First Amendment is attached hereto as Exhibit B; and
WHEREAS, the Diversion Authority Board now desires to adopt a second amendment to the
Procedure, modifying the approving authority for certain construction Contracts and other engineering,
architectural, or professional services and including reference to the Executive Director.
NOW, THEREFORE, BE IT RESOLVED by the governing body of the Diversion Authority
that the Procedure for Approval of Construction Contracts; Contracts for Engineering, Architectural, and
Other Professional Services; and Change Orders and Amendments is amended as follows:
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Section 1.
Applicability to Member Entities. Pursuant to Article 12 of the JPA, if a portion
of the Comprehensive Project is delegated to a Member Entity, that Member Entity is responsible for
developing, approving, and making changes to contracts for that specific portion of the Comprehensive
Project. In the event a portion of the Comprehensive Project is delegated to a Member Entity, that
Member Entity shall follow the bidding and procurement requirements of the state in which the Member
Entity is located, in accordance with Section 12.09 of the JPA. This resolution shall only apply to
contracts that are to be developed and approved by the Diversion Authority.
Section 2.

Definitions.

All capitalized terms used and not otherwise defined herein shall have the meanings given them
in this Resolution and as defined in this Section unless a different meaning clearly applies from the
context.
“Addenda” means written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract Documents.
“Authority Work Directive” means a work directive given by the Diversion Authority to a
Contractor or service provider.
“Best Efforts” means that the Executive Director will act in Good Faith, in accordance with
generally accepted commercial practices, and use reasonable due diligence to undertake all action
contemplated by this Resolution, in accordance with applicable federal and state laws, regulations, and
rules.
“Bid” means the offer of a Bidder submitted on the prescribed form setting forth the prices for
the Work to be performed.
“Bidder” means an individual or entity that submits a Bid to the Owner.
“Bidding Documents” means the Bidding Requirements, the proposed Contract Documents, and
all Addenda.
“Bidding Requirements” means the advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.
“Change Order” means a document that is signed by the Contractor and Owner and authorizes
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or the Contract
Times, or other revision to the Contract, issued on or after the Effective Date of the Contract.
“Change Proposal” means a written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price or Contract Times,
or both; contesting an initial decision by Engineer concerning the requirements of the Contract
Documents or the acceptability of Work under the Contract Documents; challenging a set-off against
payments due; or seeking other relief with respect to the terms of the Contract.
“Comprehensive Project” means the LPP Flood Risk Management Features and the Recreation
Features as generally described in the Final Feasibility Report and Environmental Impact Statement,
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Fargo-Moorhead Metropolitan Area Flood Risk Management Project, dated July 2011 and approved by
the Chief of Engineers on December 19, 2011, as amended by the Supplemental Environmental
Assessment, Fargo-Moorhead Metropolitan Area Flood Risk Management Project, dated September
2013 and approved by the District Engineer, St. Paul District on September 19, 2013, and the Final
Supplemental Environmental Assessment #2, Fargo Moorhead Metropolitan Area Flood Risk
Management Project, dated February 2019 and approved by the District Engineer, St. Paul District on
February 28, 2019.
“Contract” means the entire and integrated written contract between the Owner and Contractor
concerning the Work.
“Contract Documents” means those items so designated in the Contract, which together comprise
the Contract.
“Contract Price” means the money that Owner has agreed to pay Contractor for completion of
the Work in accordance with the Contract Documents.
“Contract Times” means the number of days or the dates by which Contractor shall: (a) achieve
Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.
“Contractor” means the individual or entity with which the Owner has contracted for
performance of the Work.
“Director of Engineering” means the individual, or his or her designee, who is officially
appointed by the Executive Director as the Director of Engineering for the Diversion Authority.
“Diversion Authority” means the Metro Flood Diversion Authority, a North Dakota political
subdivision and joint powers entity created by the JPA.
“Engineer of Record” means a professional engineer who seals drawings, reports, or documents
for a project to be bid out. The seal shall acknowledge that the professional engineer prepared,
coordinated, or had subordinates prepare under the direct supervision of the professional engineer,
drawings, reports, or documents for a project.
“Executive Director” means the chief administrative officer of the Diversion Authority as set
forth in the Joint Powers Agreement.
“Field Order” means all work, services, and obligations required to be furnished, performed, and
provided under a Contract.
“First Amendment” means the Resolution Amending the Procedure for Approval of Construction
Contracts; Contracts for Engineering, Architectural, and Other Professional Services; and Change Orders
and Amendments adopted by the Diversion Authority Board on August 23, 2018.
“General Counsel” means Ohnstad Twichell, P.C., located at 444 Sheyenne Street, Suite 102,
West Fargo, North Dakota 58078.
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“Good Faith” means observance of reasonable commercial standards of fair dealing in a given
trade of business.
“JPA” means the Joint Powers Agreement dated June 1, 2016, by and between the Member
Entities, which created the Diversion Authority.
“Member Entities” shall mean the City of Moorhead, the City of Fargo, Clay County, Cass
County, and Cass County Joint Water Resource District. The term Member Entity does not include the
City of West Fargo, Wilkin County, or Richland County.
“N.D.C.C.” means the North Dakota Century Code.
“Owner” means the individual or entity with which the Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work, pursuant to the terms
of the Contract.
“P3 Procurement” means the procurement process being used to bid the Project Agreement for
the construction of the Diversion Channel and Associated Infrastructure pursuant to Chapter 48-02.1 of
the North Dakota Century Code.
“PMC” (Program Management Consultant) means an individual or firm responsible for planning
and implementing the Comprehensive Project, which shall be under the direct supervision of the
Executive Director, the Deputy Executive Director, and the Diversion Authority Board, and will consult
with Member Entity staff.
“Procedure” means the Resolution Confirming the Procedure for Approval of Construction
Contracts; Contracts for Engineering, Architectural, and Other Professional Services; and Change Orders
and Amendments adopted by the Diversion Authority Board on November 10, 2016.
“Work” means all work, services, and obligations required to be furnished, performed, and
provided under a Contract.
“Work Change Directives” means a written directive to a Contractor that does not change the
Contract Price or the Contract Times but is evidence that the parties expect that the modification ordered
or documented by a Work Change Directive will be incorporated into a subsequently issued Change
Order.
Section 3.
Contract Negotiations. The Executive Director is the chief purchasing agent for
the Diversion Authority. The PMC and the General Counsel may assist the Executive Director with the
negotiation and development of Contracts and changes to Contracts as described below.
Section 4.
Procedure for Diversion Authority Approval of Construction Contracts and
Contracts for Engineering, Architectural, and Other Professional Services.
A.

All Contracts relating to construction activities and related professional services of the
Comprehensive Project shall identify the Diversion Authority as the Owner under the
Contract, unless the Contract utilizes funds generated by special assessments levied and
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collected by the Cass County Joint Water Resource District (“CCJWRD”), in which case
the Contract may be held in either name.
B.

All Contracts for construction and related professional services presented to the Diversion
Authority Board shall be approved at a public meeting by either a resolution or a motion
approved by the affirmative vote of a majority of the members of the Diversion Authority
Board.

C.

Any Contract presented to the Diversion Authority Board for approval will be approved
upon a majority vote of all members of the Diversion Authority Board, in accordance
with Section 5.09 of the JPA.

D.

For construction Contracts in the amount of ten thousand dollars ($10,000) or less:

E.

(1)

The PMC and/or the Executive Director shall submit a proposed Contract to the
Technical Advisory Group. The Technical Advisory Group shall review the
Contract and submit its verbal recommendation to the Executive Director during
its next regular meeting after receiving the Contract.

(2)

Upon receiving a positive recommendation from the Technical Advisory Group,
the Executive Director may approve the Contract. A Contract approved by the
Executive Director must be signed by the Executive Director on behalf of the
Diversion Authority.

(3)

Contracts utilizing funds generated by special assessments levied and collected
by CCJWRD shall also be approved by the CCJWRD Board, as required under
N.D.C.C. § 61-16.1-24. Such Contracts shall first be approved by the CCJWRD
Board before being signed by the Executive Director.

For construction Contracts greater than ten thousand dollars ($10,000) and less than two
hundred thousand dollars ($200,000):
(1)

If the estimated cost for the proposed construction project is estimated to be
greater than ten thousand dollars ($10,000) and less than two hundred thousand
dollars ($200,000), the PMC and/or Executive Director shall use their Best Efforts
to request and secure three (3) competitive quotes for the proposed construction
work. In the event that the PMC and Executive Director concur that only one
Contractor or supplier is capable of providing the construction work or materials,
the Executive Director shall provide such recommendation to the Finance
Committee. The Finance Committee shall review and make a recommendation to
the Executive Director and the Executive Director may dispense with the
requirement to use his or her Best Efforts to request and secure three (3)
competitive quotes.

(2)

The PMC or the Executive Director shall submit a proposed Contract to the
Technical Advisory Group. The Technical Advisory Group shall review the
Contract during its next regular meeting after receiving the Contract and then
provide its recommendations to the PMC or the Executive Director.
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F.

G.

(3)

The PMC shall consolidate the recommendations of the Technical Advisory
Group, the PMC, General Counsel, and the Director of Engineering regarding the
proposed Contract into a single form and submit the written recommendation to
the Executive Director for review and/or approval.

(4)

Contracts utilizing funds generated by special assessments levied and collected
by CCJWRD shall also be approved by the CCJWRD Board, as required under
N.D.C.C. § 61-16.1-24. Such Contracts must first be approved by the CCJWRD
Board before being signed by the Executive Director.

For construction Contracts in the amount of two hundred thousand dollars ($200,000) or
more:
(1)

If the estimated cost for the proposed construction project meets the public
improvement construction threshold of two hundred thousand dollars ($200,000),
as provided for in N.D.C.C. § 48-01.2-02.1, the PMC and/or the Engineer of
Record shall advertise for Bids in accordance with North Dakota law and receive
all Bids and/or proposals for the Contract.

(2)

The PMC and/or the Engineer of Record shall open the Bids and/or proposals at
a public meeting in accordance with N.D.C.C. § 48-01.2-07. The PMC and/or the
Engineer of Record will review the Bid and/or proposal of the lowest responsible
Bidder in accordance with N.D.C.C. § 48-01.2-07 and make a written
recommendation to the Diversion Authority as to the sufficiency of the Bid and/or
proposal. The PMC and/or the Engineer of Record shall also submit the Bid and/or
proposal to the Finance Committee. Upon reviewing the Bid and/or proposal, the
Finance Committee shall submit a written recommendation to the Diversion
Authority Board. The Diversion Authority Board may then approve the Contract.
The Diversion Authority Board may reject all Bids and/or proposals, and the
Diversion Authority may subsequently re-advertise for Bids if no Bids and/or
proposals are satisfactory.

(3)

Contracts utilizing funds generated by special assessments levied and collected
by CCJWRD shall also be approved by the CCJWRD Board, as required under
N.D.C.C. § 61-16.1-24. Such Contracts shall first be approved by the CCJWRD
Board before being presented to the Diversion Authority Board for approval.

Contracts for Engineering, Architectural, and Other Professional Services in the amount
of ten thousand dollars ($10,000) or less:
(1)

The PMC and/or the Executive Director shall submit a proposed Contract to the
Technical Advisory Group. The Technical Advisory Group shall review the
Contract and submit its verbal recommendation to the Executive Director during
its next regular meeting after receiving the Contract.

(2)

Upon receiving a positive recommendation from the Technical Advisory Group,
the Executive Director may approve the Contract. A Contract approved by the
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Executive Director must be signed by the Executive Director on behalf of the
Diversion Authority.
(3)

H.

I.

Contracts utilizing funds generated by special assessments levied and collected
by CCJWRD shall also be approved by the CCJWRD Board, as required under
N.D.C.C. § 61-16.1-24. Such Contracts shall first be approved by the CCJWRD
Board before being signed by the Executive Director.

Contracts for Engineering, Architectural, and Other Professional Services greater than
ten thousand dollars ($10,000) and less than two hundred thousand dollars ($200,000):
(1)

If the estimated cost for the proposed engineering, architectural, or other
professional services is estimated to be greater than ten thousand dollars ($10,000)
and less than two hundred thousand dollars ($200,000), the PMC and/or Executive
Director shall use its Best Efforts to request and secure three (3) competitive
quotes for the proposed services. In the event that the PMC and Executive Director
concur that only one Contractor or supplier is capable of providing the services,
the Executive Director shall provide such recommendation to the Finance
Committee. The Finance Committee shall review and make a recommendation to
the Executive Director and the Executive Director may dispense with the
requirement to use his or her Best Efforts to request and secure three (3)
competitive quotes.

(2)

The PMC or the Executive Director shall submit a proposed Contract to the
Technical Advisory Group. The Technical Advisory Group shall review the
Contract during its next regular meeting after receiving the Contract and then
provide its recommendations to the Executive Director.

(3)

The PMC shall consolidate the recommendations of the Technical Advisory
Group, General Counsel, and the Director of Engineering regarding the proposed
Contract into a single form and submit the written recommendation to the
Executive Director for review and/or approval.

(4)

Contracts utilizing funds generated by special assessments levied and collected
by CCJWRD shall also be approved by the CCJWRD Board, as required under
N.D.C.C. § 61-16.1-24. Such Contracts shall first be approved by the CCJWRD
Board before being signed by the Executive Director.

Contracts for Engineering, Architectural, and Other Professional Services in the amount
of two hundred thousand dollars ($200,000) or more:
(1)

If the estimated cost for the proposed engineer, architectural, or other professional
services meets or exceeds two hundred thousand dollars ($200,000), the PMC
and/or the Engineer of Record shall advertise for Bids and receive all Bids and/or
proposals for the Contract.

(2)

The PMC and/or the Engineer of Record shall open the Bids and/or proposals at
a public meeting. The PMC and/or the Engineer of Record will review the Bid
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and/or proposal of the lowest responsible Bidder and make a written
recommendation to the Diversion Authority as to the sufficiency of the Bid and/or
proposal. The PMC and/or the Engineer of Record shall also submit the Bid and/or
proposal to the Finance Committee. Upon reviewing the Bid and/or proposal, the
Finance Committee shall submit a written recommendation to the Diversion
Authority Board. The Diversion Authority Board may then approve the Contract.
The Diversion Authority Board may reject all Bids and/or proposals, and the
Diversion Authority may subsequently re-advertise for Bids if no Bids and/or
proposals are satisfactory.
(3)

J.

Contracts utilizing funds generated by special assessments levied and collected
by CCJWRD shall also be approved by the CCJWRD Board, as required under
N.D.C.C. § 61-16.1-24. Such Contracts shall first be approved by the CCJWRD
Board before being presented to the Diversion Authority Board for approval.

Contracts for Services of the PMC:
(1)

The Executive Director shall submit a Contract for the services of a PMC to the
Finance Committee for recommendation. The Finance Committee shall then
submit its recommendation and the proposed Contract to the Diversion Authority
Board for approval.

Section 5.
Procedure for Diversion Authority Approval of Changes and Amendments
to Existing Contracts.
A.

The Diversion Authority Board recognizes and acknowledges that, due to the size and
complexity of the Comprehensive Project, situations will arise that require the Executive
Director to authorize Change Orders prior to submitting a Change Order, Work Change
Directive, and Authority Work Directive to the Diversion Authority Board pursuant to
the procedure outlined in this section. The Executive Director will use his or her Best
Efforts to secure Diversion Authority Board approval of all Change Orders, Work Change
Directives, and Authority Work Directives prior to work being commenced, however, the
Diversion Authority Board hereby authorizes the Executive Director to authorize Change
Orders, Work Change Directives, and Authority Work Directives, without prior
Diversion Authority Board approval, when public safety dictates that Contract actions
need to be taken in order to stabilize worksites and/or mitigate costs to the public and/or
the Diversion Authority. If the Executive Director acts pursuant to the authority set forth
in this section, he or she shall make a Good Faith effort to contact the Diversion Authority
Board Chair and the Finance Committee Chair prior to authorizing a contractor to
proceed. The Executive Director shall report such actions and/or decisions to the
recommendation to the Finance Committee for review and then to the Diversion
Authority Board for formal approval.

B.

Any Change Orders, Work Change Directives and Authority Work Directives, or
amendment to a master service agreement presented to the Diversion Authority Board
will be approved upon a majority vote of all members of the Diversion Authority Board,
in accordance with Section 5.09 of the JPA.
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C.

D.

Change Orders to construction Contracts:
(1)

Change Order requests to Diversion Authority construction Contracts shall state
in detail the reason for the proposed change and all costs associated with the
change. The PMC and/or the Engineer of Record shall be responsible for
preparing the Change Order requests with an itemization and narrative
explanation of each Change Order. The Fiscal Agent for the Diversion Authority
shall provide the PMC and/or Engineer of Record with the requirements for
submitting all Comprehensive Project costs.

(2)

The PMC and/or the Engineer of Record shall submit a construction Change
Order request for fifty thousand dollars ($50,000) or less to the Executive
Director, which the Executive Director may approve in his or her discretion and
shall submit a construction Change request for greater than fifty thousand dollars
($50,000) to the Technical Advisory Group. The Technical Advisory Group shall
review the Change Order request during its next regular meeting after receiving
the Change Order request and make a recommendation as to approval or denial of
the Change Order request.

(3)

The Executive Director shall submit the Change Order request and his or her
recommendation to the Finance Committee. The Finance Committee will review
the Change Order request at its next regular meeting and submit the Finance
Committee’s recommendation along with the Executive Director’s
recommendation to the Diversion Authority Board for approval. If a Contract with
an estimated cost of more than one hundred thousand dollars ($100,000) utilizes
funds generated by special assessments levied and collected by CCJWRD, the
CCJWRD Board must approve the Change Order before being approved by the
Diversion Authority Board.

(4)

A Change Order approved by the Executive Director or the Diversion Authority
Board may be approved in whole or in part.

(5)

The Diversion Authority Board recognizes that time is of the essence in making
Change Orders, and therefore, agrees to approve or deny requests for Change
Orders during the next Diversion Authority Board meeting after submittal to the
Technical Advisory Group.

Field orders under construction Contracts:
(1)

Field orders to Diversion Authority Contracts not affecting the cost of the original
Contract shall be prepared by the PMC and/or the Engineer of Record and shall
state in detail the reason for the change. The PMC and/or the Engineer of Record
shall submit a field order to the Technical Advisory Group.

(2)

The Technical Advisory Group shall review the field order during its next regular
meeting after receiving the field order and make a recommendation to the
Executive Director as to approval or denial of the field order. The Executive
Director may then approve and sign the field order.
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E.

F.

Work Change Directives to construction Contracts:
(1)

Work Change Directives to Diversion Authority construction Contracts shall be
prepared by the PMC and/or the Engineer of Record and shall state in detail the
reason for the change and, if applicable, the costs associated with the change. The
PMC and/or the Engineer of Record shall be responsible for preparing the Work
Change Directive with sufficient detail.

(2)

The PMC and/or the Engineer of Record shall submit a construction Work Change
Directive to the Technical Advisory Group. The Technical Advisory Group shall
review the Work Change Directive during its next regular meeting after receiving
the Work Change Directive and make a recommendation to the Executive
Director as to approval or denial of the Work Change Directive.

(3)

If the Work Change Directive changes the schedule of the original Contract, each
Co-Executive Director may approve and sign the Work Change Directive. If the
original Contract utilizes funds generated by special assessments levied and
collected by CCJWRD, CCJWRD’s engineer must approve the Work Change
Directive before it is signed by the Executive Director.

(4)

If the Work Change Directive changes the costs and/or amounts of the original
Contract be greater than fifty thousand dollars ($50,000), the Executive Director
shall submit the Work Change Directive and a recommendation to the Finance
Committee, along with the recommendation given by the Technical Advisory
Group. The Finance Committee will review the Work Change Directive at its next
regular meeting and submit the Work Change Directive and its recommendation
to the Diversion Authority Board for approval. If the original Contract utilizes
funds generated by special assessments levied and collected by CCJWRD, the
CCJWRD Board must approve the Work Change Directive before being approved
by the Executive Director or the Diversion Authority Board.

(5)

The Diversion Authority Board recognizes that time is of the essence in making
Work Change Directives, and therefore, agrees to approve or deny Work Change
Directives during the next Diversion Authority Board meeting after submittal to
the Executive Director.

New task orders and amendments to task orders under a master service agreement:
(1)

New task orders under a master service agreement and amendments to existing
task orders shall be prepared by the PMC and/or the Engineer of Record. The
PMC and/or the Engineer of Record shall submit the new task order or amendment
to a task order to the Executive Director.

(2)

The Executive Director may, within his or her discretion, approve of a new task
order or an amendment to a task order for two hundred thousand dollars
($200,000) or less. If a new task order or an amendment to a task order is greater
than two hundred thousand dollars ($200,000), the Executive Director shall
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submit the new task order or the amendment to a task order, along with a
recommendation, to the Finance Committee. The Finance Committee will review
the new task order or the amendment to a task order at its next regular meeting
and submit the new task order or the amendment to a task order, and the Finance
Committee’s recommendation, to the Diversion Authority for approval.
G.

Amendments to master service agreements and Authority Work Directives:
(1)

Amendments to existing master service agreements and Authority Work
Directives shall be prepared by the PMC and/or the Engineer of Record. The PMC
and/or the Engineer of Record shall submit an amendment to a master service
agreement or Authority Work Directive to the Executive Director.

(2)

If an Authority Written Directive is two hundred thousand dollars ($200,000) or
less, the Executive Director may, in his or her discretion, approve of the Authority
Written Directive. The Executive Director shall submit an amendment to a master
service agreement or an Authority Work Directive greater than two hundred
thousand dollars ($200,000), along with a recommendation to the Finance
Committee. The Finance Committee will review the amendment to a master
service agreement or Authority Work Directive at its next regular meeting and
submit the amendment to a master service agreement or Authority Work Directive
and the Finance Committee’s recommendation to the Diversion Authority Board
for approval.

Section 6.
North Dakota Law Applies. This Resolution will be controlled by the laws of
the State of North Dakota.
Section 7.

Effective Date. This Resolution will take effect immediately upon adoption.

Dated: ___________, 2021.
METRO FLOOD DIVERSION
AUTHORITY
APPROVED:

_____________________________
______________, Chair
ATTEST:

______________________________
Dawn Lindblom, Secretary
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The motion for adoption of the foregoing resolution was duly seconded by Member __________
and upon roll call vote, the following Members voted in favor thereof: _______________________. The
following were absent and not voting: ______________. The following voted against the same:
__________________. A majority of the Members having voted aye, the resolution was declared duly
passed and adopted.
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EXHIBIT A

RESOLUTION CONFIRMING THE PROCEDURE FOR APPROVAL OF
CONSTRUCTION CONTRACTS; CONTRACTS FOR ENGINEERING,
ARCHITECTURAL, AND OTHER PROFESSIONAL SERVICES; AND CHANGE
ORDERS AND AMENDMENTS
of the
METRO FLOOD DIVERSION AUTHORITY

Approved on November 10, 2016

This instrument was drafted by:
John T. Shockley
Ohnstad Twichell, P.C.
P.O. Box 458
West Fargo, North Dakota 58078
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Member Mahoney introduced the following resolution and moved for its adoption:
RESOLUTION CONFIRMING THE PROCEDURE FOR APPROVAL OF
CONSTRUCTION CONTRACTS; CONTRACTS FOR ENGINEERING,
ARCHITECTURAL, AND OTHER PROFESSIONAL SERVICES; AND CHANGE
ORDERS AND AMENDMENTS
WHEREAS, the City of Moorhead, the City of Fargo, Clay County, Cass County, and the
Cass County Joint Water Resource District (the “Member Entities”) entered into a Joint Powers
Agreement (“JPA”) on June 1, 2016, creating the Metro Flood Diversion Authority (“Diversion
Authority”).
WHEREAS, Article XII of the JPA contains the general procedures for bidding,
contracting, and payment procedures for the Fargo-Moorhead Metropolitan Area Flood Risk
Management Project (the “Project”); and
WHEREAS, the Member Entities recognize that the size and complexity of the Project
requires the adoption of additional operating procedures regarding the bidding, contracting, and
payment procedures for the Project; and
WHEREAS, the governing body of the Diversion Authority, the Diversion Authority Board
(“Diversion Authority Board”), is authorized to adopt by written resolution specific written
operating procedures regarding the bidding, contracting, and payment procedures for the Project in
accordance with Section 12.05 of the JPA; and
WHEREAS, the Co-Executive Directors (or Executive Director, as applicable) are the chief
purchasing agents of the Metro Flood Diversion Authority, and purchases and contracts are made by
the Co-Executive Directors in accordance with procedures specified by the Diversion Authority
Board; and
WHEREAS, in accordance with Section 14.06 of the JPA, the Co-Executive Directors may
enter into a purchase or contract in an amount up to ten thousand dollars ($10,000) on behalf of the
Metro Flood Diversion Authority without the approval of the Diversion Authority Board; and
WHEREAS, the Diversion Authority will follow Chapter 48-01.2 of the North Dakota
Century Code regarding traditionally bid public improvement contracts.
NOW, THEREFORE, BE IT RESOLVED by the governing body of the Diversion
Authority:
Section 1.
Applicability to Member Entities. Pursuant to Article 12 of the JPA, if a
portion of the Project is delegated to a Member Entity, that Member Entity is responsible for
developing, approving, and making changes to contracts for that specific portion of the Project. In
the event a portion of the Project is delegated to a Member Entity, that Member Entity shall follow
the bidding and procurement requirements of the state in which the Member Entity is located, in
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accordance with Section 12.09 of the JPA. This resolution shall only apply to contracts that are to
be developed and approved by the Diversion Authority.
Section 2.

Definitions.

All capitalized terms used and not otherwise defined herein shall have the meanings given
them in this Resolution and as defined in this Section unless a different meaning clearly applies
from the context.
“Addenda” means written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract Documents.
“Authority Work Directive” means a work directive given by the Diversion Authority to a
Contractor or service provider.
“Best Efforts” means that a Co-Executive Director will act in Good Faith, in accordance
with generally accepted commercial practices, and use reasonable due diligence to undertake all
action contemplated by this Resolution, in accordance with applicable federal and state laws,
regulations, and rules.
“Bid” means the offer of a Bidder submitted on the prescribed form setting forth the prices
for the Work to be performed.
“Bidder” means an individual or entity that submits a Bid to the Owner.
“Bidding Documents” means the Bidding Requirements, the proposed Contract Documents,
and all Addenda.
“Bidding Requirements” means the advertisement or invitation to bid, Instructions to
Bidders, Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.
“Change Order” means a document that is signed by the Contractor and Owner and
authorizes an addition, deletion, or revision in the Work or an adjustment in the Contract Price or
the Contract Times, or other revision to the Contract, issued on or after the Effective Date of the
Contract.
“Change Proposal” means a written request by Contractor, duly submitted in compliance
with the procedural requirements set forth herein, seeking an adjustment in Contract Price or
Contract Times, or both; contesting an initial decision by Engineer concerning the requirements of
the Contract Documents or the acceptability of Work under the Contract Documents; challenging a
set-off against payments due; or seeking other relief with respect to the terms of the Contract.
“Contract” means the entire and integrated written contract between the Owner and
Contractor concerning the Work.
“Contract Documents” means those items so designated in the Contract, which together
comprise the Contract.
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“Contract Price” means the money that Owner has agreed to pay Contractor for completion
of the Work in accordance with the Contract Documents.
“Contract Times” means the number of days or the dates by which Contractor shall: (a)
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the Work.
“Contractor” means the individual or entity with which the Owner has contracted for
performance of the Work.
“Deputy Co-Executive Director” means a position of the Metro Flood Diversion Authority
created by Section 14.03 of the JPA.
“Good Faith” means observance of reasonable commercial standards of fair dealing in a
given trade of business.
“Member Entities” shall mean the City of Moorhead, the City of Fargo, Clay County, Cass
County, and Cass County Joint Water Resource District. The term Member Entity does not include
the City of West Fargo, Wilkin County, or Richland County.
“N.D.C.C.” means the North Dakota Century Code.
“Owner” means the individual or entity with which the Contractor has contracted regarding
the Work, and which has agreed to pay Contractor for the performance of the Work, pursuant to the
terms of the Contract.
“P3 Procurement” means the procurement process being used to bid the Project Agreement
for the construction of the Diversion Channel and Associated Infrastructure pursuant to Chapter 4802.1 of the North Dakota Century Code.
“PMC” (Program Management Consultant) means an individual or firm responsible for
planning and implementing the Project, which shall be under the direct supervision of the Executive
Director, the Deputy Executive Director, and the Diversion Authority Board, and will consult with
Member Entity staff.
“Project” means the LPP Flood Risk Management Features and the Recreation Features as
generally described in the Final Feasibility Report and Environmental Impact Statement, FargoMoorhead Metropolitan Area Flood Risk Management Project, dated July 2011 and approved by
the Chief of Engineers on December 19, 2011, as amended by the Supplemental Environmental
Assessment, Fargo-Moorhead Metropolitan Area Flood Risk Management Project, dated September
2013 and approved by the District Engineer, St. Paul District on September 19, 2013.
“Work Change Directives” means a written directive to a Contractor that does not change
the Contract Price or the Contract Times, but is evidence that the parties expect that the
modification ordered or documented by a Work Change Directive will be incorporated into a
subsequently issued Change Order.
Section 3.
Contract Negotiations. The Co-Executive Directors are the chief purchasing
agents for the Diversion Authority. The PMC and the General Counsel may assist the Co-Executive
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Directors with the negotiation and development of Contracts and changes to Contracts as described
below.
Section 4.
Procedure for Diversion Authority Approval of Construction Contracts
and Contracts for Engineering, Architectural, and Other Professional Services.
A.

All Contracts relating to construction activities and related professional services of
the Project shall identify the Diversion Authority as the Owner under the Contract,
unless the Contract utilizes funds generated by special assessments levied and
collected by the Cass County Joint Water Resource District (“CCJWRD”), in which
case the Contract may be held in either name.

B.

All Contracts for construction and related professional services presented to the
Diversion Authority Board shall be approved at a public meeting and by either a
resolution or a motion approved by the affirmative vote of a majority of the members
of the Diversion Authority Board.

C.

Any Contract presented to the Diversion Authority Board for approval will be
approved upon a majority vote of all members of the Diversion Authority Board, in
accordance with Section 5.09 of the JPA.

D.

For construction Contracts in the amount of ten thousand dollars ($10,000) or less:
(1) The PMC and/or the Co-Executive Directors shall submit a proposed Contract to
the Technical Advisory Group. The Technical Advisory Group shall review the
Contract and submit its verbal recommendation to the Co-Executive Directors
during its next regular meeting after receiving the Contract.
(2) Upon receiving a positive recommendation from the Technical Advisory Group,
the Co-Executive Directors may approve the Contract. A Contract approved by
the Co-Executive Directors must be signed by at least one (1) of the CoExecutive Directors on behalf of the Diversion Authority.
(3) Contracts utilizing funds generated by special assessments levied and collected
by the CCJWRD shall also be approved by the CCJWRD, as required under
N.D.C.C. § 61-16.1-24. Such Contracts shall first be approved by the CCJWRD
Board, before being signed by the Co-Executive Directors.

E.

For construction Contracts greater than ten thousand dollars ($10,000) and less than
one hundred thousand dollars ($100,000):
(1) If the estimated cost for the proposed construction project is estimated to be
greater than ten thousand dollars ($10,000) and less than one hundred thousand
dollars ($100,000), the PMC and/or Co-Executive Directors shall use their Best
Efforts to request and secure three (3) competitive quotes for the proposed
construction work. In the event that the PMC and/or Co-Executive Directors
determine that only one Contractor or supplier is capable of providing the
construction work or materials, the PMC and/or the Co-Executive Directors shall
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provide such recommendation to the Finance Committee. The Finance
Committee shall review and make a recommendation to the PMC and/or the CoExecutive Directors to dispense with the requirement to use their Best Efforts to
request and secure three (3) competitive quotes.
(2) The PMC or the Co-Executive Directors shall submit a proposed Contract to the
Technical Advisory Group. The Technical Advisory Group shall review the
Contract during its next regular meeting after receiving the Contract and then
provide its recommendations to the PMC or the Co-Executive Directors.
(3) The PMC or the Co-Executive Directors shall consolidate the recommendations
of the Technical Advisory Group and the Co-Executive Directors regarding the
proposed Contract into a single form and submit the written recommendation to
the Finance Committee for review and/or approval. The recommendations of the
Finance Committee regarding the proposed Contract shall then be submitted by
the PMC or the Co-Executive Directors to the Diversion Authority Board for
consideration.
(4) Contracts utilizing funds generated by special assessments levied and collected
by the CCJWRD shall also be approved by the CCJWRD, as required under
N.D.C.C. § 61-16.1-24. Such Contracts must first be approved by the CCJWRD
Board prior to being submitted to the Diversion Authority Board for approval.
F.

For construction Contracts in the amount of one hundred thousand dollars
($100,000) or more:
(1) If the estimated cost for the proposed construction project meets the public
improvement construction threshold of one hundred thousand dollars ($100,000),
as provided for in N.D.C.C. § 48-01.2-02.1, the PMC and/or the Engineer of
Record shall advertise for Bids in accordance with North Dakota law and receive
all Bids and/or proposals for the Contract.
(2) The PMC and/or the Engineer of Record shall open the Bids and/or proposals at
a public meeting in accordance with N.D.C.C. § 48-01.2-07. The PMC and/or the
Engineer of Record will review the Bid and/or proposal of the lowest responsible
Bidder in accordance with N.D.C.C. § 48-01.2-07, and make a written
recommendation to the Diversion Authority as to the sufficiency of the Bid
and/or proposal. The PMC and/or the Engineer of Record shall also submit the
Bid and/or proposal to the Finance Committee. Upon reviewing the Bid and/or
proposal, the Finance Committee shall submit a written recommendation to the
Diversion Authority Board. The Diversion Authority Board may then approve
the Contract. The Engineer of Record and the Diversion Authority Board may
reject all Bids and/or proposals, and the Diversion Authority may subsequently
re-advertise for Bids if no Bids and/or proposals are satisfactory.
(3) Contracts utilizing funds generated by special assessments levied and collected
by the CCJWRD shall also be approved by the CCJWRD Board, as required
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under N.D.C.C. § 61-16.1-24. Such Contracts shall first be approved by the
CCJWRD, before being presented to the Diversion Authority Board for approval.
G.

Contracts for Engineering, Architectural, and Other Professional Services:
(1) The PMC and/or Co-Executive Directors shall submit a proposed Contract
relating to engineering, architectural, and other professional services to the
Finance Committee for review. The Finance Committee shall then submit its
recommendation and the proposed Contract to the Diversion Authority Board for
approval.
(2) A Contract for engineering, architectural, and other professional services does
not require approval by the CCJWRD.
(3) The Diversion Authority Board, when it determines by affirmative vote or a
majority of the Diversion Authority Board members that it is both reasonable and
in the best interests of the Project, may deviate from the process outlined above
for professional service agreements based upon the advice and recommendation
from insurance providers, legal counsel, engineers, and/or the Co-Executive
Directors.

H.

Contracts for Services of the PMC:
(1) The Co-Executive Directors shall submit a Contract for the services of a PMC to
the Finance Committee for recommendation. The Finance Committee shall then
submit its recommendation and the proposed Contract to the Diversion Authority
Board for approval.

Section 5.
Procedure for Diversion
Amendments to Existing Contracts.
A.

Authority

Approval

of

Changes

and

The Diversion Authority Board recognizes and acknowledges that, due to the size
and complexity of the Project, situations will arise that require the Co-Executive
Directors to authorize Change Orders prior to submitting a Change Order, Work
Change Directive, and Authority Work Directive to the Diversion Authority pursuant
to the procedure outlined in this section. The Co-Executive Directors will use their
Best Efforts to secure Diversion Authority Board approval of all Change Orders,
Work Change Directives and Authority Work Directives prior to work being
commenced, however, the Diversion Authority Board hereby authorizes the CoExecutive Directors to authorize Change Orders, Work Change Directives and
Authority Work Directives, without prior Diversion Authority Board approval, when
public safety dictates that Contract actions need to be taken in order to stabilize
worksites and/or mitigate costs to the public and/or the Diversion Authority. If the
Co-Executive Directors act pursuant to the authority set forth in this section, they
shall make a good faith effort to contact the Diversion Authority Board Chair and the
Finance Committee Chair prior to authorizing a contractor to proceed. The CoExecutive Directors shall report such actions and/or decisions to the recommendation
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to the Finance Committee for review and then to the Diversion Authority Board for
formal approval.
B.

Any Change Orders, Work Change Directives and Authority Work Directives, or
amendment to a master service agreement presented to the Diversion Authority
Board will be approved upon a majority vote of all members of the Diversion
Authority Board, in accordance with Section 5.09 of the JPA.

C.

Change Orders to construction Contracts:
(1) Change Order requests to Diversion Authority construction Contracts shall state
in detail the reason for the proposed change and all costs associated with the
change. The PMC and/or the Engineer of Record shall be responsible for
preparing the Change Order requests with an itemization and narrative
explanation of each Change Order. The Fiscal Agent for the Diversion Authority
shall provide the PMC and/or Engineer of Record with the requirements for
submitting all Project costs.
(2) The PMC and/or the Engineer of Record shall submit a construction Change
Order request to the Technical Advisory Group. The Technical Advisory Group
shall review the Change Order request during its next regular meeting after
receiving the Change Order request, and make a recommendation as to approval
or denial of the Change Order request.
(3) The Technical Advisory Group shall submit the Change Order request and its
recommendation to the Finance Committee. The Finance Committee will review
the Change Order request at its next regular meeting, and submit the request, the
Finance Committee’s recommendation, and the Technical Advisory Group’s
recommendation to the Diversion Authority Board for approval. If a Contract
with an estimated cost of more than one hundred thousand dollars ($100,000)
utilizes funds generated by special assessments levied and collected by the
CCJWRD, the CCJWRD Board must approve the Change Order before being
approved by the Diversion Authority Board.
(4) A Change Order approved by the Diversion Authority Board may be approved in
whole or in part.
(5) The Diversion Authority Board recognizes that time is of the essence in making
Change Orders, and therefore, agrees to approve or deny requests for Change
Orders during the next Diversion Authority Board meeting after submittal to the
Technical Advisory Group.

D.

Field orders under construction Contracts:
(1) Field orders to Diversion Authority Contracts not affecting the cost of the
original Contract shall be prepared by the PMC and/or the Engineer of Record
and shall state in detail the reason for the change. The PMC and/or the Engineer
of Record shall submit a field order to the Technical Advisory Group.
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(2) The Technical Advisory Group shall review the field order during its next regular
meeting after receiving the field order, and make a recommendation to the CoExecutive Directors as to approval or denial of the field order. The Co-Executive
Directors may then approve and sign the field order.
E.

Work Change Directives to construction Contracts:
(1) Work Change Directives to Diversion Authority construction Contracts shall be
prepared by the PMC and/or the Engineer of Record and shall state in detail the
reason for the change and, if applicable, the costs associated with the change.
The PMC and/or the Engineer of Record shall be responsible for preparing the
Work Change Directive with sufficient detail.
(2) The PMC and/or the Engineer of Record shall submit a construction Work
Change Directive to the Technical Advisory Group. The Technical Advisory
Group shall review the Work Change Directive during its next regular meeting
after receiving the Work Change Directive, and make a recommendation to the
Co-Executive Directors as to approval or denial of the Work Change Directive.
(3) If the Work Change Directive changes the schedule of the original Contract, each
Co-Executive Director may approve and sign the Work Change Directive. If the
original Contract utilizes funds generated by special assessments levied and
collected by the CCJWRD, CCJWRD’s engineer must approve the Work Change
Directive before it is signed by the Co-Executive Directors.
(4) If the Work Change Directive changes the costs and/or amounts of the original
Contract, the Co-Executive Directors shall submit the Work Change Directive
and a recommendation to the Finance Committee, along with the
recommendation given by the Technical Advisory Group. The Finance
Committee will review the Work Change Directive at its next regular meeting,
and submit the Work Change Directive and its recommendation to the Diversion
Authority Board for approval. If the original Contract utilizes funds generated by
special assessments levied and collected by the CCJWRD, the CCJWRD Board
must approve the Work Change Directive before being approved by the
Diversion Authority Board.
(5) The Diversion Authority Board recognizes that time is of the essence in making
Work Change Directives, and therefore, agrees to approve or deny Work Change
Directives during the next Diversion Authority Board meeting after submittal to
the Co-Executive Directors.

F.

New task orders and amendments to task orders under a master service agreement:
(1) New task orders under a master service agreement and amendments to existing
task orders shall be prepared by the PMC and/or the Engineer of Record. The
PMC and/or the Engineer of Record shall submit the new task order or
amendment to a task order to the Co-Executive Directors.
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The motion for adoption of the foregoing resolution was duly seconded by Member
Campbell and upon roll call vote, the following Members voted in favor thereof: Vanyo, Scherling,
Pawluk, Mahoney, Piepkorn, Grindberg, Williams, Otto, Hendrickson, Campbell, Weyland,
Brodshaug, and Thorstad. The following were absent and not voting: none. The following voted
against the same: none. A majority of the Members having voted aye, the resolution was declared
duly passed and adopted.
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Contracting Actions
February 11, 2021

DA Board Approval Contract Actions
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(Recommendation)

Company

Budget
Estimate ($)

New Service Agreement – Communications Support

PR for Good

$237,000

New Service Agreement – Communications Support

Eighteen 92

$48,000

HMG

$277,220

Jacobs/CH2M

$1,206,084

Description
Diversion Authority

TO 26, Amendment 8 – SEAI Local Drainage Updates and Utilities Subtasks
TO 6, Amendment 6 – P3 Procurement Support

Executive Director-Approved Contract Actions
(For Information)

DA Packet 2021-02-11 Page 47 of 147

Company

Budget
Estimate ($)

New Service Agreement – Communications Support*

PR for Good

$10,000

New Service Agreement – Communications Support*

Changing the Terms

$10,000

AE2S

-$1,768,000

TO 4, Amendment 3 – Cost Reduction Amendment to Unencumber 2020
2020 Unspent Budget for Property Acquisition Services*

Jacobs/CH2M

-$321,730

TO 5, Amendment 6 – Cost Reduction Amendment to Unencumber 2020
2020 Unspent Budget for Program Management Services*

Jacobs/CH2M

-$1,754,402

Description

New Task Order 2 – Cost Reduction TO to Unencumber 2020 Unspent
Budget (-$787,000) and Removes Communications Budget (-$981,000)*

*Contracting Actions are pending final approvals or execution but are being reported out for information only.
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EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

Executive Director Contracting Recommendation

Date: 2/8/2021

RECOMMENDATION FOR ACTION:

The Executive Director has reviewed and recommends approval of the following Contract Action(s).
SUMMARY OF CONTRACTING ACTION:

Per the contract review and approval procedures that were adopted by the Diversion Authority on November 10,
2016 and amended August 23, 2018, the Owner’s Program Management Consultant (PMC) or Engineer of Record
(EOR) is directed to prepare task orders and task order amendments for existing Master Services Agreements
(MSA) and submit them to the Executive Director for review and action.
The Owner’s PMC has prepared the following Contract Action(s):

PR for Good (PR)
Agreement – Consulting Services
•

$237,000

Communication Consulting Services

BACKGROUND AND DISCUSSION:
At the request of Jennifer Darling, PR for Good will be added as a subcontractor to the DA to support Public
Relation functions.
The purpose of this agreement is for PR for Good to deliver the following: Media relations strategy, approach and
detailed 12 month editorial plan; Media relations implementation (local – international); Spokesperson training;
Brand messaging direct support/reputation issues; Review/consultant on communication priorities as needed;
Communication crisis planning, and prevention strategies; Crisis work - direct support availability; Support/writing
for website in media relations/reputation; Review/consultant on communication priorities as needed.
The scope of work for the contract for PR for Good will include the work of PR for Good combined with Change
the Terms and work performed by Mike Klein. Change the Terms/Mike Klein has been working with the Project
since December, 2020 and due to his work locations in Iceland and the Netherlands, will be subcontracting his
work on behalf of MFDA to be invoiced and then paid by PR for Good upon receipt of payment from the
Authority.
This work will be performed on a time and material basis.
See the table below for a summary of the contracting history for this agreement.
SUMMARY OF CONTRACTING HISTORY AND CURRENT CONTRACT ACTION:
Original
Agreement or
Amendment

Budget
Change

Initial or
Revised
Project
Project Cost Start

Project
Completion

Comments

Agreement
Amendment 00

$-

$10,000

19-Jan-20

31-Dec-21

Initial Scope of Work

Agreement
Amendment 01

$237,000

$238,000

19-Jan-20

31-Dec-21

Follow-on agreement with Changing the Terms as a
subconsultant

The PMC prepared this task order amendment, and feels the information is accurate, complete, and ready for
Executive Director review.
ED_CONTRACTINGRECOMMENDATION_DA-MK_2021-0208.DOCX
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EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

ATTACHMENT(S):

1. Corrected020521CommsEstMFDA (Estimate)
2. Draft Agreement
3. AWD-00072
Prepared by: Program Management Consultant
2/9/2021
Kristopher Grigg
Jacobs

Date

Submitted by:

Joel Paulsen
Diversion Authority Executive Director
Concur:

X

Non-Concur:

Cc: Technical Advisory Group
•
•
•
•
•

•
•

Nathan Boerboom, City of Fargo Engineer/Diversion Authority Project Manager
David Overbo, Clay County Engineer
Jason Benson, Cass County Engineer
Robert Zimmerman, Moorhead City Engineer
Matt Stamness, Assistant Cass County Engineer/Diversion Authority Project Manager
Dustin Scott, West Fargo City Engineer
Kris Bakkegard, Diversion Authority Director of Engineering

ED_CONTRACTINGRECOMMENDATION_DA-MK_2021-0208.DOCX
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SERVICES AGREEMENT
BY AND BETWEEN
METRO FLOOD DIVERSION AUTHORITY
AND
PR FOR GOOD
Dated as of February 3, 2021
Relating to:
A Services Agreement to perform work pursuant to Communications Support.

This instrument was drafted by:
Ohnstad Twichell, P.C.
John T. Shockley
P.O. Box 458
West Fargo, North Dakota 58078
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SERVICES AGREEMENT
THIS SERVICES AGREEMENT (the “Agreement”) is made and entered into this ____
day of ___________, 2021, by and between the METRO FLOOD DIVERSION AUTHORITY, a
political subdivision of the State of North Dakota, whose address is 207 4th St. N., Suite A, Fargo,
North Dakota 58102 (the “Authority”), and PR FOR GOOD, a corporation organized and existing
under the laws of the State of Minnesota with a principal office at 5700 Johnson Drive, Edina,
Minnesota 55436 (“PR”) (collectively, the Authority and PR are referred to as the “Parties”).
RECITALS
WHEREAS, in February 2021, the Authority issued a Request for Quotes for
communications support consulting services for the Authority; and
WHEREAS, on or prior to February 2021, PR, submitted a quote in response to the
Authority’s Request for Quotes; and
WHEREAS, of the quotes submitted, PR submitted the lowest quote for communications
support consulting services; and
WHEREAS, the Authority is of the opinion that PR has the necessary qualifications,
experience, and abilities to provide the services required for communications support consulting
services; and
WHEREAS, PR agrees to provide such services to the Authority pursuant to the terms and
conditions provided in this Agreement; and
WHEREAS, the Authority agrees to compensate PR for such services pursuant to the
terms and conditions provided in this Agreement.
NOW, THEREFORE, in consideration of the mutual covenants contained in this
Agreement, and other good and valuable consideration, the receipt and sufficiency of which the
Parties acknowledge, the Parties agree as follows:
AGREEMENT
1.
Services Provided. The Authority hereby agrees to engage PR to provide the Authority
with the following described list of services (the “Services”).
A. Communications Support Consulting Services
The Authority, for compensation in addition to those amounts provided in Section 4 of this
Agreement, may direct PR to perform Services in addition to the above-listed Services. PR hereby
agrees to provide such Services to the Authority, and the Authority agrees to provide the agreedupon compensation for such Services.
2
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2.
Notice to Proceed. PR will not commence Services until receipt of a notice to proceed
from the Authority. The Authority will not issue a notice to proceed to PR until PR provides
evidence of performance and payments bonds to the Authority in the full amount described in
Section 4 of this Agreement. PR shall complete Services within the time period allotted in the
notice to proceed.
3.
Term of Agreement. The term of this Agreement (the “Term”) will begin on the date of
the execution of this Agreement and will expire on December 31, 2021, subject to earlier
termination as provided in this Agreement. The Term may be extended with the prior written
consent of both Parties. Either Party may terminate this Agreement, in whole or in part, for cause
if either Party fails substantially to perform through no fault of the other and does not commence
correction of such nonperformance within thirty (30) calendar days of written notice and diligently
complete the correction thereafter.
4.
Compensation and Payment. The Authority agrees to pay the following to PR for
completion of the Services:
A.

Communications Support Consulting Services:

$237,000
TOTAL

$237,000

PR’s cost proposal forms for the Services are attached hereto as Exhibit A. In the event the
Authority directs PR to perform additional Services pursuant to Section 1 hereof, the Authority
agrees to compensate PR accordingly for those additional Services.
5.

Invoicing.
A.

PR shall deliver invoices to the Authority on the fifteenth day (15th) day of each
month for all Services provided. PR must review each invoice before it is sent to
the Authority to determine its accuracy and to ensure the invoice complies with the
requirements in this Agreement. Each invoice will be entered into the Aconex
system and processed by the Authority for the following month.

B.

PR must submit each original invoice to:
Metro Flood Diversion Authority
c/o Kris Bakkegard
BakkegardK@fmdiversion.gov
and
APInvoicesFMDiv@ch2m.com

C.

PR’s invoices must be detailed and precise. PR’s invoices must clearly indicate
fees and expenses for the current billing period month and include at least the
following information:

3
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i.
ii.
iii.
iv.
v.
vi.
vii.
viii.
ix.
x.

PR’s name and address;
PR’s federal employer identification number;
Unique invoice number;
Billing period;
Description of each activity performed for each day in which Services were
performed;
Work order number associated with each activity, in accordance with Task
Order Budgetary Breakdown;
Name, billing rate, and hours worked by each person involved in each
activity, in accordance with the Task Order Budgetary Breakdown;
Total amount of fees and costs “billed to date,” including the preceding
months;
Preferred remittance address, if different from the address on the invoice’s
coversheet; and
All of the work performed during that billing period, in accordance with the
Task Order Budgetary Breakdown.

D.

After the Authority receives PR’s invoice, the Authority will either process the
invoice for payment or give PR specific reasons, in writing within fifteen (15)
business days, why part or all of the Authority’s payment is being withheld and
what actions PR must take to receive the withheld amount.

E.

In the event of a disputed billing, only the disputed portion will be withheld from
payment, and the Authority shall pay the undisputed portion. The Authority will
exercise reasonableness in disputing any bill or portion thereof. Interest will accrue
on any disputed portion of the billing determined to be due and owing to PR.

F.

Payment does not imply acceptance of Services or that the invoice is accurate. In
the event an error is identified within three (3) months of receipt of payment, PR
must credit any payment in error from any payment that is due or that may become
due to PR under this Agreement.

G.

The Authority will be charged interest at the rate of one-half percent (1/2%) per
month, or that permitted by law if lesser, on all past-due amounts starting thirty (30)
days after receipt of invoice. Payments will be first credited to interest and then to
principal.

H.

If the Authority fails to make payment in full within thirty (30) days of the date due
for any undisputed billing, PR may, after giving seven (7) days’ written notice to
the Authority, suspend Services under this Agreement until paid in full, including
interest. In the event of suspension of services, PR will have no liability to the
Authority for delays or damages caused by the Authority because of such
suspension.

6.
WIFIA Loan. PR is a Minnesota corporation and agrees to comply with all state and
federal laws; a copy of the federal lobbying certificate and disclosure forms, debarment, and
4
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suspension certification form, and civil rights certification are attached as Exhibit B. In order to
finance the design, construction, operation, and maintenance of the Fargo-Moorhead Metropolitan
Area Flood Risk Management Project, the Authority will seek a loan through U.S. EPA Water
Infrastructure Finance and Innovation Act (“WIFIA”) program. For the purposes of the WIFIA
loan obtained by the Authority, PR will undertake all work related to the Services, described in
this Agreement.
7.
Return of Property. Upon termination of this Agreement or expiration of its Term, PR
will return to the Authority any property, documentation, records, or confidential information
which is the Authority’s property.
8.
Capacity/Independent Contractor. In providing the Services under this Agreement, PR
is acting as an independent contractor and not as an employee. PR and the Authority acknowledge
that this Agreement does not create a partnership or joint venture between them and is exclusively
a contract for service. The Authority is not required to pay, or make any contributions to, any
social security, local, state, or federal tax, unemployment compensation, workers’ compensation,
insurance premium, profit-sharing, pension, or any other employee benefit for PR during the Term.
PR is responsible for paying, and complying with reporting requirements for, all local, state, and
federal taxes related to payments made to PR under this Agreement.
9.
Release and Hold Harmless. The Authority shall hold and save PR free form all damages
arising from dissemination of information provided by or approved by the Authority or by the
Authority’s authorized representatives.
10.
Indemnification. PR agrees to release, hold harmless, defend, and indemnify the
Authority, Cass County Joint Water Resource District, the City of Fargo, Cass County, and the
State of North Dakota, and expressly assumes all risk of personal injury, death, and property
damage or loss, from whatever cause, arising out of the performance of any obligation under this
Agreement or incurred in connection with this Agreement. Such obligation shall extend to any
risk, damage, or loss incurred through the action or failure to act of PR’s employees,
subcontractors, agents, assignees, or invitees, or any employees, subcontractors, agents, assignees,
or invitees of PR’s agents. PR’s obligation to indemnify the Authority, Cass County Joint Water
Resource District, the City of Fargo, Cass County, and the State of North Dakota shall include, but
is not limited to: any and all claims, demands, liabilities, causes of action, penalties, losses, costs,
damages, and expenses, including reasonable investigation and attorneys’ fees and expenses and
court costs, that may arise against or incurred by the Authority or the State of North Dakota in any
way related to, caused by, or arising out of or in connection with the subject matter of this
Agreement. PR shall not be required to indemnify the Authority, Cass County Joint Water
Resource District, the City of Fargo, Cass County, or the State of North Dakota for claims,
liabilities, damages, losses, or expenses caused by wrongful acts or omissions of the entities, their
agents, or their employees. The provisions of this Section shall survive the Term or any
termination of this Agreement.
11.
Performance. Each Party will perform its respective obligations under this Agreement
and do everything necessary to ensure that the terms of this Agreement take effect.

5
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12.
Dispute Resolution. The Authority and PR shall endeavor to resolve claims, disputes, and
other matters in question between them through non-binding mediation, which, unless the parties
mutually agree otherwise, shall be administered by the American Arbitration Association in
accordance with its Construction Industry Mediation Practices in effect on the effective date of
this Agreement. A request for non-binding mediation shall be made in writing, delivered to the
other Party to this Agreement and filed with person or entity administering the mediation. The
request may be made concurrently with the filing of a complaint or other appropriate demand for
binding dispute resolution, but in such event, mediation shall proceed in advance of binding
dispute resolution proceedings, which shall be stayed pending mediation for a period of sixty (60)
calendar days from the date of filing, unless stayed for a longer period by agreement of the Parties
or court order. The Parties shall share the mediator’s fee and any filing fees equally. The
mediation shall be held in Cass County, North Dakota, unless another location is mutually agreed
upon by the Parties. Agreements reached in mediation shall be enforceable as settlement
agreements in any court having jurisdiction thereof. If the Parties do not resolve a dispute through
non-binding mediation pursuant to this Section, then the method of binding dispute resolution shall
be via formal claims filed in a court of competent jurisdiction.
13.
Modification. Any amendment or modification of this Agreement or additional obligation
assumed by either Party in connection with this Agreement will only be binding if evidenced in
writing signed by each Party or an authorized representative of each Party.
14.
Notice. All notices, requests, demands, or other communications required or permitted by
the terms of this Agreement will be given in writing and delivered to the Parties at the following
addresses:
If to the Authority:

Attn: Executive Director
Metro Flood Diversion Authority
207 4th St. N., Suite A
Fargo, ND 58102

If to PR:

Attn: Joanne Henry
PR for Good
5700 Johnson Drive
Edina, MN 55436

The Parties may confirm in a prior written and signed writing to change or waive their notice
address. Any notice given under this Agreement shall be deemed properly delivered (a)
immediately upon being served personally, (b) five (5) calendar days after being deposited with
the postal service if served by registered mail, or (c) the following day after being deposited with
an overnight courier.
15.
Time of Essence. Time is of the essence in the execution and performance of this
Agreement. No extension or variation of this Agreement will operate as a waiver of this provision.
16.
Good Faith, Fair Dealing, and Cooperation. The Parties affirmatively represent that
they are entering into this Agreement in good faith, complete cooperation, due diligence, and
6
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honesty, and with the full and complete intention to uphold the provisions of this Agreement. The
Parties agree to deal fairly and cooperate with the other party regarding the purpose of this
Agreement. The Parties must perform their obligations under this Agreement with reasonable skill
and diligence and may not intentionally interfere with or prevent the other Party’s performance of
its obligations under this Agreement. The Parties will seek to resolve any dispute arising under or
in connection with this Agreement through cooperation.
17.
No Third-Party Beneficiaries. This Agreement is solely for the benefit of the Parties and
their respective successors and assigns and shall not be deemed to confer upon third parties any
remedy, claim, liability, or reimbursement, claim of action, or other right.
18.
Assignment. PR will not voluntarily, or by operation of law, assign or otherwise transfer
its obligations under this Agreement without the prior written consent of the Authority.
19.
Merger. This Agreement constitutes the entire agreement between the Parties. All
negotiations and previous agreements or conditions concerning the subject matter of this
Agreement are merged into this Agreement. This Agreement contains no representation, warranty,
or collateral condition except as expressly provided for in this Agreement.
20.
Benefit. This Agreement will inure to the benefit of and be binding on the Parties and their
respective heirs, executors, administrators, successors, and assigns.
21.
Interpretation. This Agreement shall be interpreted so as to enforce its purpose and the
Parties’ mutual intentions to the fullest extent allowable under law and equity. The headings and
titles of this Agreement are for the convenience of the Parties only and are not to be considered
when interpreting this Agreement. Words in the singular mean and include the plural and vice
versa. Words in the masculine mean and include the feminine and neuter and vice versa.
22.
Choice of Law and Forum. This is a North Dakota contract which shall be governed by
and construed in accordance with the laws of the State of North Dakota. Any action arising from
or in connection to this Agreement shall find its forum and be venued in a district court in Cass
County, North Dakota.
23.
Severability. In the event that any of the provisions of this Agreement are held to be
invalid or unenforceable in whole or in part, all other provisions will nevertheless continue to be
valid and enforceable with the invalid or unenforceable parts severed from the remainder of this
Agreement.
24.
Remedies and Waiver. Except as expressly and specifically stated otherwise, nothing
herein will limit the remedies and rights of the Parties thereto under and pursuant to this
Agreement. The waiver by either Party of a breach, default, delay, or omission of any of the
provisions of this Agreement by the other Party will not be construed as a waiver of any subsequent
breach of the same or other provisions.
25.
Currency. Except as otherwise provided in this Agreement, all monetary amounts referred
to in this Agreement are in United States dollars.
7
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26.
Representations. Each of the Parties hereto represents and warrants to the other that the
Party executing this Agreement has the authority to do so, knowing that each of the other Parties
to this Agreement are acting in reliance upon such representation. The provisions of this Section
shall survive the termination of this Agreement.
27.
Waiver of Jury Trial. THE PARTIES HEREBY KNOWINGLY, IRREVOCABLY,
VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHTS THAT THEY MAY HAVE
TO A TRIAL BY JURY WITH RESPECT TO ANY ACTION, PROCEEDING,
COUNTERCLAIM OR DEFENSE BASED ON THIS AGREEMENT, OR ARISING OUT OF,
UNDER OR IN ANY CONNECTION WITH THIS AGREEMENT, OR WITH RESPECT TO
ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER ORAL
OR WRITTEN) OR ACTIONS OF ANY PARTY HERETO RELATING TO THIS
AGREEMENT. THIS PROVISION IS A MATERIAL INDUCEMENT FOR ALL PARTIES
ENTERING INTO THIS AGREEMENT. THIS PROVISION APPLIES ONLY TO SUITS
BETWEEN THE PARTIES ARISING OUT OF OR RELATED TO THIS AGREEMENT AND
DOES NOT APPLY TO THIRD PARTY CLAIMS OR SUITS BY OR ON BEHALF OF THE
PARTIES FOR PROJECT PROPERTY ACQUISITION AND/OR CONSTRUCTION
CONTRACT CLAIMS AND DEFENSES.
28.
Execution in Counterparts. This Agreement may be executed in several counterparts,
each of which shall be an original and all of which shall constitute but one and the same instrument.
This Agreement shall not be effective until a counterpart has been signed by each Party to be bound
by it. Signatures provided by electronic transmission or facsimile shall be deemed as valid as
original signatures.
29.
Force Majeure. PR is not responsible for damages or delays in performance caused by
acts of God, strikes, lockouts, accidents, or other events beyond the control of PR.
30.
Electronic Signatures. The Authority and PR agree that the electronic signature to this
agreement shall be as valid as an original signature of the Authority and PR and shall be effective
to bind the signatories to this agreement. For purposes hereof: (i) “electronic signature” means a
manually signed original signature that is then transmitted by electronic means or an electronic
acknowledgment which provides the signatory the ability to validate and affix a digital signature
that is then transmitted by electronic means; and (ii) “transmitted by electronic means” means sent
in the form of a facsimile or sent via the internet as a portable document format (“pdf”) or other
replicating image attached to an electronic mail or internet message.
(Remainder of page intentionally left blank.)
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IN WITNESS WHEREOF, the Parties executed this Agreement on the day and year written above.
AUTHORITY:
Metro Flood Diversion Authority

Joel Paulsen, Executive Director
PR:
PR for Good

By:
Its:

9
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Exhibit A

Scope of Work
The scope of work for the contract for PR for Good will include the work of PR for Good
combined with Change the Terms and work performed by Mike Klein. Change the Terms/Mike
Klein has been working with the Project since December, 2020 and due to his work locations in
Iceland and the Netherlands, will be subcontracting his work on behalf of MFDA to be invoiced
and then paid by PR for Good upon receipt of payment from the Authority.
As a result the scope of work includes the Work of Change the Terms as well as a stipend for
an intern retained to work exclusively on MFDA projects.

















Legislative support for North Dakota bonding bill
Additional political consulting and writing as required through 2021
Content development, materials
Content development, website
Content development presentations
Speaking opportunities management
Media relations strategy and approach through stages
Social and media monitoring and response strategy
Media relations implementation (local – international)
Spokesperson training
Crisis and reputation management
Brand messaging direct support/reputation issues
Communication with team for crisis prevention/response
Crisis work – on-site direct support availability
Availability for additional project at ongoing client rates.

Hourly rates for this work will typically range from $45( distribution) to $200.00 and we agree to
provide the name, hours worked and billing rate of the person doing work for each invoice.
(Direct crisis support 24/7 for incidents are att $250.00 plus expenses.)
Estimates by delivered services are based on this rate of $130.00 x anticipated hours.
Media relations

$ 70,000.00

Reputation/crisis and response

25,000.00

Legislative support

55,000.00

Executive team support

10,500.00

Content Development/brand support

28,000.00
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P3 Announcement Communications

18,000.00

P3 Community /Internal Communications Support

$ 15,000.00

Total Estimated Fees

$221,500.00

Estimated expenses
Monitoring services
Media wire, distribution services* (Cision)
Travel expense
Intern stipends 9 months
Subtotal expenses
*Media announcement dependent
Estimated Total Fees and Services
PR for Good
Address: 5700 Johnson Drive, Edina, MN 55436

$ 3,500.00
5,800.00
3,500.00
2,700.00
15,500.00
$237,000.00
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Exhibit B

FEDERAL CERTIFICATION FORMS
CERTIFICATION REGARDING FEDERAL LOBBYING
The undersigned certifies to the best of his or her knowledge and belief that:
(1)

No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering into
of any cooperative agreement, and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperative agreement.

(2)

If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement,
the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to
Report Lobbying,” in accordance with its instructions.

(3)

The undersigned shall require that the language of this certification be included in any
award documents for any of its subcontractors at all tiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agreements) and that all
subcontractors shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into a contract with the Authority. By executing this certificate the undersigned agrees
and acknowledges that he/she has been duly authorized to execute this certificate.
Company/
Entity Name:

Signed:

Its:

Date:

PLEASE RETURN TO:
Metro Flood Diversion Authority
P.O. Box 2806
Fargo, ND 58108-2806
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
AND OTHER RESPONSIBILITY MATTERS
This certification is required by the regulations implementing Executive Order 12549,
Debarment and Suspension, 13 CFR Part 145. The regulations were published as Part VII of the
May 26, 1988 Federal Register (pages 19160-19211).
(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON PAGE 2)
(1)

The official representative of the party contracting with the Metro Flood Diversion
Authority certifies to the best of its knowledge and belief that it and its principals:
(a)
Are not presently debarred, suspended, proposed for disbarment, declared
ineligible, or voluntarily excluded from covered transactions by any Federal
department or agency;
(b)
Have not within a three-year period preceding this application been convicted of or
had a civil judgment rendered against them for commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or performing a public
(Federal, State, or local) transaction or contract under a public transaction; violation
of Federal or State antitrust statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false statements, or
receiving stolen property;
(c)
Are not presently indicted for or otherwise criminally or civilly charged by a
governmental entity (Federal, State, or local) with commission of any of the
offenses enumerated in paragraph (1)(b) of this certification; and
(d)
Have not within a three-year period preceding this application had one or more
public transactions, including contracts (Federal, State, or local) terminated for
cause or default.
(e)
Are not presently debarred, suspended, declared ineligible or voluntarily excluded
from performing work for the State of North Dakota, the State of Minnesota, the
Metro Flood Diversion Authority or any of its Member Entities.

(2)

Where the prospective primary participant is unable to certify to any of the statements in
this certification, such prospective primary participant shall attach an explanation to this
proposal.

(3)

The Official signing this certificate has been and is duly authorized to sign this certificate
on behalf of the entity or entities which intend to enter into a contract with the Metro Flood
Diversion Authority.

Official Business Name
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Date:

By:
Name and Title of Authorized
Representative

Signature of Authorized
Representative
PLEASE RETURN TO:
Metro Flood Diversion Authority
P.O. Box 2806
Fargo, ND 58108-2806
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INSTRUCTIONS FOR CERTIFICATION
1. By signing and submitting this certification, the prospective contracting party is providing the

certification set out below.
2. The inability of a person to provide the certification required below will not necessarily

result in denial of participation in this covered transaction. The prospective contracting
party shall submit an explanation of why it cannot provide the certification set out below.
The certification or explanation will be considered in connection with the Metro Flood
Diversion Authority’s (the “Authority”) determination whether to enter into this
transaction. However, failure of the prospective contracting party to furnish a certification
or an explanation shall disqualify such person from entering into contracts with the
Authority.
3. The certification in this clause is a material representation of fact upon which reliance was

placed when the Authority determined to enter into a contract with the prospective
contracting party. In order to qualify for participation in the U.S. EPA WIFIA program the
Authority is required to obtain this certification. If it is later determined that the prospective
contracting party knowingly rendered an erroneous certification, in addition to other
remedies available to both the Authority and the Federal Government, the Authority may
terminate this transaction for cause or default.
4. The prospective contracting party shall provide immediate written notice to the Authority to

which this Certificate is submitted if at any time the prospective contracting party learns that
its certification was erroneous when submitted or has become erroneous by reason of
changed circumstances.
5. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier covered

transaction,” “participant,” “person,” “primary covered transaction,” “principal,”
“proposal,” and “voluntarily excluded,” as used in this clause, have the meanings set out in
the Definitions and Coverage sections of the rules implementing Executive Order 12549.
You may contact the Authority for assistance in obtaining a copy of those regulations (13
CFR Part 145).
6. The prospective contracting party agrees by submitting this certification that, should the

proposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction, unless authorized by the
Authority.
7. The prospective contracting party further agrees by submitting this certification that it will

require a “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion--Lower Tier Covered Transactions,” from all sub-contractors without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions.
8. A contracting party in a covered transaction may rely upon a certification of a prospective
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participant in a lower tier covered transaction that it is not debarred, suspended, ineligible,
or voluntarily excluded from the covered transaction, unless it knows that the certification
is erroneous. A contracting party may decide the method and frequency by which it
determines the ineligibility of its principals.
9. Nothing contained in the foregoing shall be construed to require establishment of a system

of records in order to render in good faith the certification required by this clause. The
knowledge and information of a contracting party is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.
10. Except for transactions authorized under paragraph 6 of these instructions, if a contracting

party in a covered transaction knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to the Federal Government, the
Authority may terminate this transaction for cause or default.

DA Packet 2021-02-11 Page 68 of 147

ASSURANCE OF COMPLIANCE – CIVIL RIGHTS CERTIFICATE
TITLE VI OF THE CIVIL RIGHTS ACT OF 1964, SECTION 504 OF THE REHABILITATION ACT OF 1973,
THE AGE DISCRIMINATION ACT OF 1975, SECTION 13 OF THE FEDERAL WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972, 40 CFR PART 7, AND EXECUTIVE ORDER NO. 11246

The undersigned provides this assurance for the purpose of entering into a contract with the Metro
Flood Diversion Authority (Authority) related to the Fargo-Moorhead Metropolitan Area Flood
Risk Management Project (Project), which is receiving federal financial assistance. Specifically,
the US EPA WIFIA Program requires this assurance of all contractors and subcontractors
providing services for the Project.
The undersigned assures that it will comply with:
1. Title VI of the Civil Rights Act of 1964, as amended, which prohibits discrimination on

the basis of race, color, or national origin including limited English proficiency (LEP);
2. Section 504 of the Rehabilitation Act of 1973, as amended, which prohibits discrimination

against persons with disabilities;
3. The Age Discrimination Act of 1975, as amended, which prohibits age discrimination;
4. Section 13 of the Federal Water Pollution Control Act Amendments of 1972, which

prohibits discrimination on the basis of sex;
5. 40 CFR Part 7, as it relates to the foregoing; and
6. Executive Order No. 11246.
The undersigned understands that this Assurance is binding on the undersigned, its successors,
transferees, and assignees at any time during which federal financial assistance is provided to the
Project. The undersigned will ensure that all contractors, subcontractors, or others with whom it
arranges to provide services or benefits are not discriminating in violation of items 1-6. Otherwise,
the contracts for services can be terminated for cause and the undersigned can be declared
ineligible to contract for the Project.
By signing this form, the undersigned is agreeing to the above provisions and that he/she is duly
authorized to execute this form.

Signature of Authorized Official

Title

Print Name

Name of Institution or Agency

Date

Street
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City, State, Zip Code

PLEASE RETURN TO:
Metro Flood Diversion Authority
P.O. Box 2806
Fargo, ND 58108-2806

Office Email Address
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METRO FLOOD DIVERSION PROJECT

AUTHORITY WORK DIRECTIVE

AWD-00072

REV-0

Add Mike Klein as a Subcontractor through Jacobs
TO:

CH2M HILL ENGINEERS, INC (CH2M)

PROJECT:

Fargo-Moorhead Diversion Engineering Design

OWNER:

Metro Flood Diversion Authority

WORK TYPE:

WIK

DATE INITIATED:

12/17/2020

The following additions, deletions, or revisions to the Work have been ordered and authorized:
OBJECTIVE:
Mike Klein (owner of boutique communication strategy firm Changing The Terms, BV) will work directly with the
Director of Communication, Jennifer Darling, with a strong focus on editorial leadership and planning, survey
research, communication measurement and ensuring consistent and effective messaging that supports FM
Diversion's efforts to navigate the Project to completion within agreed time, budgetary and safety guidelines.
BACKGROUND:
Following the discussion on December 14, 2020, between Mike Klein and Paul Barthel, Mike will be brought onto
the project and doing so through Jacobs.
SCOPE:
Mike will work up to 20 hours per week for FM Diversion and will be based in his home office in Europe at a rate of
$103.00 (EUR 85) per hour.
DELIVERABLES:
Editorial leadership and planning, survey research, communication measurement and ensuring consistent and
effective messaging that supports FM Diversion.
SCHEDULE:
Mike will join as of December 9, 2020, for an initial term of one year, extendable by mutual consent.
HOW WORK IS PERFORMED:
This work will be performed on a time and material basis.
COST:
Services performed under this AWD shall not exceed $40,000. The above scope of work will be incorporated into a
future CH2M Task Order, which will supersede this AWD. Costs associated with this AWD will be invoiced under
that Task Order after the amendment has been executed.
REASON FOR CHANGE(S):
To support the Director of Communications.
ATTACHMENTS (List Supporting Documents):
Recommendation Letter from Jennifer Darling, Director of Communications, dated December 15, 2020.

AWD-00072_CH2M.DOCX

1 OF 2
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AUTHORITY WORK DIRECTIVE

It is understood that this AWD will not change the Contract Price or Times, but is evidence that the parties expect a
Contract Amendment to be subsequently issued reflecting the changes.
Recommended by:

Jacobs
Program Management Consultant

Kristopher Grigg

Project Controls

Name

Title

December 17, 2020
Signature

Ordered by:

Date

Board of Authority
Owner

Joel Paulsen, P.E.

Executive Director

Name

Title

Signature

AWD-00072_CH2M.DOCX

12/17/2020
Date

2 OF 2
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Agreement
CONTRACT NUMBER: ________________________________________
Work In Kind (WIK)
PROJECT NAME: ____________________________________________
PR for Good, Inc.
CONSULTANT NAME: ________________________________________

DATE SUBMITTED: __________________________________________
February 9, 2021
Kris Grigg/Jacobs
SUBMITTED BY: ____________________________________________

LEGAL REVIEW
X
_______

APPROVED AS IS

_______

APPROVED WITH COMMENTS

_______

NOT APPROVED

Legal Sign-Off (signature): ___________________________________
John T. Shockley
Printed Name: _____________________________________________
2-9-2021
Date of Sign-Off: ___________________________________________
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EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

Executive Director Contracting Recommendation

Date: 1/20/2021

RECOMMENDATION FOR ACTION:

The Executive Director has reviewed and recommends approval of the following Contract Action(s).
SUMMARY OF CONTRACTING ACTION:

Per the contract review and approval procedures that were adopted by the Diversion Authority on November 10,
2016 and amended August 23, 2018, the Owner’s Program Management Consultant (PMC) or Engineer of Record
(EOR) is directed to prepare task orders and task order amendments for existing Master Services Agreements
(MSA) and submit them to the Executive Director for review and action.
The Owner’s PMC has prepared the following Contract Action(s):

Eighteen92, LLC (1892)
Agreement – Consulting Services
•

$48,000

Services Agreement to perform work pursuant to conducting telephone surveys

BACKGROUND AND DISCUSSION:
Following the discussions between Mike Klein and Jennifer Darling (dated January 2021), 1892 was requested to
be added as a subcontractor to the DA.
The purpose of this agreement is for 1892 to conduct (600) telephone surveys, related to the FM Diversion
project, in North Dakota and Minnesota in order to prepare for the upcoming legislative sessions:
See the table below for a summary of the contracting history for this agreement.
SUMMARY OF CONTRACTING HISTORY AND CURRENT CONTRACT ACTION:
Original
Agreement or
Amendment
Agreement
Amendment 00

Budget
Change
$-

Initial or
Revised
Project
Project Cost Start
$48,000

07-Jan-20

Project
Completion
31-Dec-21

Comments
Initial Scope of Work

The PMC prepared this task order amendment, and feels the information is accurate, complete, and ready for
Executive Director review.

ED_CONTRACTINGRECOMMENDATION_DA-1892_2021-0120.DOCX
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EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

ATTACHMENT(S):

1. 1892 Service Agreement with Exhibits
2. AWD-00073

Prepared by: Program Management Consultant
1/29/2021
Kristopher Grigg
Jacobs

Date

Submitted by:

Joel Paulsen
Diversion Authority Executive Director
Concur:

X

Non-Concur:

Cc: Technical Advisory Group
•
•
•
•
•

•
•

Nathan Boerboom, City of Fargo Engineer/Diversion Authority Project Manager
David Overbo, Clay County Engineer
Jason Benson, Cass County Engineer
Robert Zimmerman, Moorhead City Engineer
Matt Stamness, Assistant Cass County Engineer/Diversion Authority Project Manager
Dustin Scott, West Fargo City Engineer
Kris Bakkegard, Diversion Authority Director of Engineering

ED_CONTRACTINGRECOMMENDATION_DA-1892_2021-0120.DOCX
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SERVICES AGREEMENT
BY AND BETWEEN
METRO FLOOD DIVERSION AUTHORITY
AND
EIGHTEEN92, LLC
Dated as of January 11, 2021
Relating to:
A Services Agreement to perform work pursuant to conducting telephone surveys.

This instrument was drafted by:
Ohnstad Twichell, P.C.
John T. Shockley
P.O. Box 458
West Fargo, North Dakota 58078
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SERVICES AGREEMENT
THIS SERVICES AGREEMENT (the “Agreement”) is made and entered into this ____
day of ___________, 2021, by and between the METRO FLOOD DIVERSION AUTHORITY, a
political subdivision of the State of North Dakota, whose address is 207 4th St. N., Suite A, Fargo,
North Dakota 58102 (the “Authority”), and EIGHTEEN92, LLC, a limited liability company
organized and existing under the laws of the State of Tennessee whose address is PO Box 1832
380 Maple St Unit 1832, Gallatin, Tennessee 37066 (“1892”) (collectively, the Authority and 1892
are referred to as the “Parties”).
RECITALS
WHEREAS, in December 2020, the Authority issued a Request for Quotes to conduct five
hundred (500) North Dakota telephone surveys and one hundred (100) Minnesota telephone
surveys consisting of forty-five (45) previously prepared questions to prepare for upcoming
legislative sessions; and
WHEREAS, on or prior to December 2020, 1892, submitted a quote in response to the
Authority’s Request for Quotes; and
WHEREAS, of the quotes submitted, 1892 submitted the lowest quote to conduct the
telephone surveys in North Dakota and Minnesota; and
WHEREAS, the Authority is of the opinion that 1892 has the necessary qualifications,
experience, and abilities to conduct the telephone surveys in North Dakota and Minnesota; and
WHEREAS, 1892 agrees to provide such services to the Authority pursuant to the terms
and conditions provided in this Agreement; and
WHEREAS, the Authority agrees to compensate 1892 for such services pursuant to the
terms and conditions provided in this Agreement.
NOW, THEREFORE, in consideration of the mutual covenants contained in this
Agreement, and other good and valuable consideration, the receipt and sufficiency of which the
Parties acknowledge, the Parties agree as follows:
AGREEMENT
1.
Services Provided. The Authority hereby agrees to engage 1892 to provide the Authority
with the following described list of services (the “Services”).
A. Conduct five hundred (500) North Dakota telephone surveys and one hundred (100)
Minnesota telephone surveys consisting of forty-five (45) previously prepared
questions made up of forty-two (42) direct questions and three (3) open ended
questions.

2

DA Packet 2021-02-11 Page 79 of 147

The Authority, for compensation in addition to those amounts provided in Section 4 of this
Agreement, may direct 1892 to perform Services in addition to the above-listed Services. 1892
hereby agrees to provide such Services to the Authority, and the Authority agrees to provide the
agreed-upon compensation for such Services.
2.
Term of Agreement. The term of this Agreement (the “Term”) will begin on the date of
the execution of this Agreement and will expire on December 31, 2021, subject to earlier
termination as provided in this Agreement. The Term may be extended with the prior written
consent of both Parties. Either Party may terminate this Agreement, in whole or in part, for cause
if either Party fails substantially to perform through no fault of the other and does not commence
correction of such nonperformance within thirty (30) calendar days of written notice and diligently
complete the correction thereafter.
3.
Compensation and Payment. The Authority agrees to pay the following to 1892 for
completion of the Services:
A.

Conduct five hundred (500) North Dakota telephone surveys and one hundred (100)
Minnesota telephone surveys consisting of forty-five (45) previously prepared
questions made up of forty-two (42) direct questions and three (3) open ended
questions:
TOTAL

$48,000.00
$48,000.00

1892’s cost proposal forms for the Services are attached hereto as Exhibit A. In the event the
Authority directs 1892 to perform additional Services pursuant to Section 1 hereof, the Authority
agrees to compensate 1892 accordingly for those additional Services.
4.

Invoicing.
A.

1892 shall deliver invoices to the Authority on the fifteenth day (15th) day of each
month for all Services provided. 1892 must review each invoice before it is sent to
the Authority to determine its accuracy and to ensure the invoice complies with the
requirements in this Agreement. Each invoice will be entered into the Aconex
system and processed by the Authority for the following month.

B.

1892 must submit each original invoice to:
Metro Flood Diversion Authority
c/o Kris Bakkegard
BakkegardK@fmdiversion.gov
and
APInvoicesFMDiv@ch2m.com

3
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C.

1892’s invoices must be detailed and precise. 1892’s invoices must clearly indicate
fees and expenses for the current billing period month and include at least the
following information:
i.
ii.
iii.
iv.
v.
vi.
vii.
viii.
ix.

1892’s name and address;
1892’s federal employer identification number;
Unique invoice number;
Billing period;
Description of each activity performed for each day in which Services were
performed;
Work order number associated with each activity, in accordance with Task
Order Budgetary Breakdown;
Total amount of fees and costs “billed to date,” including the preceding
months;
Preferred remittance address, if different from the address on the invoice’s
coversheet; and
All of the work performed during that billing period, in accordance with the
Task Order Budgetary Breakdown.

D.

After the Authority receives 1892’s invoice, the Authority will either process the
invoice for payment or give 1892 specific reasons, in writing within fifteen (15)
business days, why part or all of the Authority’s payment is being withheld and
what actions 1892 must take to receive the withheld amount.

E.

In the event of a disputed billing, only the disputed portion will be withheld from
payment, and the Authority shall pay the undisputed portion. The Authority will
exercise reasonableness in disputing any bill or portion thereof. Interest will accrue
on any disputed portion of the billing determined to be due and owing to 1892.

F.

Payment does not imply acceptance of Services or that the invoice is accurate. In
the event an error is identified within three (3) months of receipt of payment, 1892
must credit any payment in error from any payment that is due or that may become
due to 1892 under this Agreement.

G.

The Authority will be charged interest at the rate of one-half percent (1/2%) per
month, or that permitted by law if lesser, on all past-due amounts starting thirty (30)
days after receipt of invoice. Payments will be first credited to interest and then to
principal.

H.

If the Authority fails to make payment in full within thirty (30) days of the date due
for any undisputed billing, 1892 may, after giving seven (7) days’ written notice to
the Authority, suspend Services under this Agreement until paid in full, including
interest. In the event of suspension of services, 1892 will have no liability to the
Authority for delays or damages caused by the Authority because of such
suspension.

4
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5.
WIFIA Loan. 1892 is a Tennessee limited liability company and agrees to comply with
all state and federal laws; a copy of the federal lobbying certificate and disclosure forms,
debarment and suspension certificate form, and civil rights certifications are attached as Exhibit
B. In order to finance the design, construction, operation, and maintenance of the Fargo Moorhead
Metropolitan Area Flood Risk Management Project, the Authority will seek a loan through U.S.
EPA Water Infrastructure Finance and Innovation Act (“WIFIA”) program. For the purposes of
the WIFIA loan obtained by the Authority, 1892 will undertake all work related to the Services
described in this Agreement.
6.
Return of Property. Upon termination of this Agreement or expiration of its Term, 1892
will return to the Authority any property, documentation, records, or confidential information
which is the Authority’s property.
7.
Capacity/Independent Contractor. In providing the Services under this Agreement,
1892 is acting as an independent contractor and not as an employee. 1892 and the Authority
acknowledge that this Agreement does not create a partnership or joint venture between them and
is exclusively a contract for service. The Authority is not required to pay, or make any
contributions to, any social security, local, state, or federal tax, unemployment compensation,
workers’ compensation, insurance premium, profit-sharing, pension, or any other employee
benefit for 1892 during the Term. 1892 is responsible for paying, and complying with reporting
requirements for, all local, state, and federal taxes related to payments made to 1892 under this
Agreement.
8.
Indemnification. 1892 agrees to release, hold harmless, defend, and indemnify the
Authority, Cass County Joint Water Resource District, the City of Fargo, Cass County, and the
State of North Dakota, and expressly assumes all risk of personal injury, death, and property
damage or loss, from whatever cause, arising out of the performance of any obligation under this
Agreement or incurred in connection with this Agreement. Such obligation shall extend to any
risk, damage, or loss incurred through the action or failure to act of 1892’s employees,
subcontractors, agents, assignees, or invitees, or any employees, subcontractors, agents, assignees,
or invitees of 1892’s agents. 1892’s obligation to indemnify the Authority, Cass County Joint
Water Resource District, the City of Fargo, Cass County, and the State of North Dakota shall
include, but is not limited to: any and all claims, demands, liabilities, causes of action, penalties,
losses, costs, damages, and expenses, including reasonable investigation and attorneys’ fees and
expenses and court costs, that may arise against or incurred by the Authority or the State of North
Dakota in any way related to, caused by, or arising out of or in connection with the subject matter
of this Agreement. 1892 shall not be required to indemnify the Authority, Cass County Joint Water
Resource District, the City of Fargo, Cass County, or the State of North Dakota for claims,
liabilities, damages, losses, or expenses caused by wrongful acts or omissions of the entities, their
agents, or their employees. The provisions of this Section shall survive the Term or any
termination of this Agreement.
9.
Performance. Each Party will perform its respective obligations under this Agreement
and do everything necessary to ensure that the terms of this Agreement take effect.

5
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10.
Dispute Resolution. The Authority and 1892 shall endeavor to resolve claims, disputes,
and other matters in question between them through non-binding mediation, which, unless the
parties mutually agree otherwise, shall be administered by the American Arbitration Association
in accordance with its Construction Industry Mediation Practices in effect on the effective date of
this Agreement. A request for non-binding mediation shall be made in writing, delivered to the
other Party to this Agreement and filed with person or entity administering the mediation. The
request may be made concurrently with the filing of a complaint or other appropriate demand for
binding dispute resolution, but in such event, mediation shall proceed in advance of binding
dispute resolution proceedings, which shall be stayed pending mediation for a period of sixty (60)
calendar days from the date of filing, unless stayed for a longer period by agreement of the Parties
or court order. The Parties shall share the mediator’s fee and any filing fees equally. The
mediation shall be held in Cass County, North Dakota, unless another location is mutually agreed
upon by the Parties. Agreements reached in mediation shall be enforceable as settlement
agreements in any court having jurisdiction thereof. If the Parties do not resolve a dispute through
non-binding mediation pursuant to this Section, then the method of binding dispute resolution shall
be via formal claims filed in a court of competent jurisdiction.
11.
Modification. Any amendment or modification of this Agreement or additional obligation
assumed by either Party in connection with this Agreement will only be binding if evidenced in
writing signed by each Party or an authorized representative of each Party.
12.
Notice. All notices, requests, demands, or other communications required or permitted by
the terms of this Agreement will be given in writing and delivered to the Parties at the following
addresses:
If to the Authority:

Attn: Executive Director
Metro Flood Diversion Authority
207 4th St. N., Suite A
Fargo, ND 58102

If to 1892:

Attn: TBD
Eighteen92, LLC
PO Box 1832
380 Maple St Unit 1832
Gallatin, TN 37066

The Parties may confirm in a prior written and signed writing to change or waive their notice
address. Any notice given under this Agreement shall be deemed properly delivered (a)
immediately upon being served personally, (b) five (5) calendar days after being deposited with
the postal service if served by registered mail, or (c) the following day after being deposited with
an overnight courier.
13.
Time of Essence. Time is of the essence in the execution and performance of this
Agreement. No extension or variation of this Agreement will operate as a waiver of this provision.

6
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14.
Good Faith, Fair Dealing, and Cooperation. The Parties affirmatively represent that
they are entering into this Agreement in good faith, complete cooperation, due diligence, and
honesty, and with the full and complete intention to uphold the provisions of this Agreement. The
Parties agree to deal fairly and cooperate with the other party regarding the purpose of this
Agreement. The Parties must perform their obligations under this Agreement with reasonable skill
and diligence and may not intentionally interfere with or prevent the other Party’s performance of
its obligations under this Agreement. The Parties will seek to resolve any dispute arising under or
in connection with this Agreement through cooperation.
15.
No Third-Party Beneficiaries. This Agreement is solely for the benefit of the Parties and
their respective successors and assigns and shall not be deemed to confer upon third parties any
remedy, claim, liability, or reimbursement, claim of action, or other right.
16.
Assignment. 1892 will not voluntarily, or by operation of law, assign or otherwise transfer
its obligations under this Agreement without the prior written consent of the Authority.
17.
Merger. This Agreement constitutes the entire agreement between the Parties. All
negotiations and previous agreements or conditions concerning the subject matter of this
Agreement are merged into this Agreement. This Agreement contains no representation, warranty,
or collateral condition except as expressly provided for in this Agreement.
18.
Benefit. This Agreement will inure to the benefit of and be binding on the Parties and their
respective heirs, executors, administrators, successors, and assigns.
19.
Interpretation. This Agreement shall be interpreted so as to enforce its purpose and the
Parties’ mutual intentions to the fullest extent allowable under law and equity. The headings and
titles of this Agreement are for the convenience of the Parties only and are not to be considered
when interpreting this Agreement. Words in the singular mean and include the plural and vice
versa. Words in the masculine mean and include the feminine and neuter and vice versa.
20.
Choice of Law and Forum. This is a North Dakota contract which shall be governed by
and construed in accordance with the laws of the State of North Dakota. Any action arising from
or in connection to this Agreement shall find its forum and be venued in a district court in Cass
County, North Dakota.
21.
Severability. In the event that any of the provisions of this Agreement are held to be
invalid or unenforceable in whole or in part, all other provisions will nevertheless continue to be
valid and enforceable with the invalid or unenforceable parts severed from the remainder of this
Agreement.
22.
Remedies and Waiver. Except as expressly and specifically stated otherwise, nothing
herein will limit the remedies and rights of the Parties thereto under and pursuant to this
Agreement. The waiver by either Party of a breach, default, delay, or omission of any of the
provisions of this Agreement by the other Party will not be construed as a waiver of any subsequent
breach of the same or other provisions.

7
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23.
Currency. Except as otherwise provided in this Agreement, all monetary amounts referred
to in this Agreement are in United States dollars.
24.
Representations. Each of the Parties hereto represents and warrants to the other that the
Party executing this Agreement has the authority to do so, knowing that each of the other Parties
to this Agreement are acting in reliance upon such representation. The provisions of this Section
shall survive the termination of this Agreement.
25.
Waiver of Jury Trial. THE PARTIES HEREBY KNOWINGLY, IRREVOCABLY,
VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHTS THAT THEY MAY HAVE
TO A TRIAL BY JURY WITH RESPECT TO ANY ACTION, PROCEEDING,
COUNTERCLAIM OR DEFENSE BASED ON THIS AGREEMENT, OR ARISING OUT OF,
UNDER OR IN ANY CONNECTION WITH THIS AGREEMENT, OR WITH RESPECT TO
ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER ORAL
OR WRITTEN) OR ACTIONS OF ANY PARTY HERETO RELATING TO THIS
AGREEMENT. THIS PROVISION IS A MATERIAL INDUCEMENT FOR ALL PARTIES
ENTERING INTO THIS AGREEMENT. THIS PROVISION APPLIES ONLY TO SUITS
BETWEEN THE PARTIES ARISING OUT OF OR RELATED TO THIS AGREEMENT AND
DOES NOT APPLY TO THIRD PARTY CLAIMS OR SUITS BY OR ON BEHALF OF THE
PARTIES FOR PROJECT PROPERTY ACQUISITION AND/OR CONSTRUCTION
CONTRACT CLAIMS AND DEFENSES.
26.
Execution in Counterparts. This Agreement may be executed in several counterparts,
each of which shall be an original and all of which shall constitute but one and the same instrument.
This Agreement shall not be effective until a counterpart has been signed by each Party to be bound
by it. Signatures provided by electronic transmission or facsimile shall be deemed as valid as
original signatures.
27.
Force Majeure. 1892 is not responsible for damages or delays in performance caused by
acts of God, strikes, lockouts, accidents, or other events beyond the control of 1892.
28.
Electronic Signatures. The Authority and 1892 agree that the electronic signature to this
agreement shall be as valid as an original signature of the Authority and 1892 and shall be effective
to bind the signatories to this agreement. For purposes hereof: (i) “electronic signature” means a
manually signed original signature that is then transmitted by electronic means or an electronic
acknowledgment which provides the signatory the ability to validate and affix a digital signature
that is then transmitted by electronic means; and (ii) “transmitted by electronic means” means sent
in the form of a facsimile or sent via the internet as a portable document format (“pdf”) or other
replicating image attached to an electronic mail or internet message.
(Remainder of page intentionally left blank.)
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IN WITNESS WHEREOF, the Parties executed this Agreement on the day and year written above.
AUTHORITY:
Metro Flood Diversion Authority

Joel Paulsen, Executive Director
1892:
Eighteen92, LLC

By:
Its:

9
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Exhibit A

1892, LLC
PO Box 1832
Gallatin, TN 37066

INVOICE
BILL TO

INVOICE # 1629

Fm Diversion

DATE 12/29/2020
TERMS Net 30

DESCRIPTION

AMOUNT

1892 Poll
N500 North Dakota and N100 Minnesota, 45 questions with 50% cell

BALANCE DUE

48,000.00

$48,000.00

Please Wire To: JP Morgan Chase (Bank Address: 2645 8th Ave S, Nashville, TN 37204) 1892 LLC Account #670512172, Routing
#071000013. Call Christina at (619) 894-0297 to Verify Wire Instructions.
Mailing address Check Payable to: 1892 LLC, P. O. Box 1832, Gallatin, TN 37066
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Exhibit B

FEDERAL CERTIFICATION FORMS
CERTIFICATION REGARDING FEDERAL LOBBYING
The undersigned certifies to the best of his or her knowledge and belief that:
(1)

No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of an agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering into
of any cooperative agreement, and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperative agreement.

(2)

If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement,
the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to
Report Lobbying,” in accordance with its instructions.

(3)

The undersigned shall require that the language of this certification be included in any
award documents for any of its subcontractors at all tiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agreements) and that all
subcontractors shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into a contract with the Authority. By executing this certificate the undersigned agrees
and acknowledges that he/she has been duly authorized to execute this certificate.
Company/
Entity Name:

Signed:

Its:

Date:

PLEASE RETURN TO:
Metro Flood Diversion Authority
P.O. Box 2806
Fargo, ND 58108-2806
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CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
AND OTHER RESPONSIBILITY MATTERS
This certification is required by the regulations implementing Executive Order 12549,
Debarment and Suspension, 13 CFR Part 145. The regulations were published as Part VII of the
May 26, 1988 Federal Register (pages 19160-19211).
(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON PAGE 2)
(1)

The official representative of the party contracting with the Metro Flood Diversion
Authority certifies to the best of its knowledge and belief that it and its principals:
(a)
Are not presently debarred, suspended, proposed for disbarment, declared
ineligible, or voluntarily excluded from covered transactions by any Federal
department or agency;
(b)
Have not within a three-year period preceding this application been convicted of or
had a civil judgment rendered against them for commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or performing a public
(Federal, State, or local) transaction or contract under a public transaction; violation
of Federal or State antitrust statutes or commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false statements, or
receiving stolen property;
(c)
Are not presently indicted for or otherwise criminally or civilly charged by a
governmental entity (Federal, State, or local) with commission of any of the
offenses enumerated in paragraph (1)(b) of this certification; and
(d)
Have not within a three-year period preceding this application had one or more
public transactions, including contracts (Federal, State, or local) terminated for
cause or default.
(e)
Are not presently debarred, suspended, declared ineligible or voluntarily excluded
from performing work for the State of North Dakota, the State of Minnesota, the
Metro Flood Diversion Authority or any of its Member Entities.

(2)

Where the prospective primary participant is unable to certify to any of the statements in
this certification, such prospective primary participant shall attach an explanation to this
proposal.

(3)

The Official signing this certificate has been and is duly authorized to sign this certificate
on behalf of the entity or entities which intend to enter into a contract with the Metro Flood
Diversion Authority.

Official Business Name
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Date:

By:
Name and Title of Authorized
Representative

Signature of Authorized
Representative
PLEASE RETURN TO:
Metro Flood Diversion Authority
P.O. Box 2806
Fargo, ND 58108-2806
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INSTRUCTIONS FOR CERTIFICATION
1. By signing and submitting this certification, the prospective contracting party is providing the

certification set out below.
2. The inability of a person to provide the certification required below will not necessarily

result in denial of participation in this covered transaction. The prospective contracting
party shall submit an explanation of why it cannot provide the certification set out below.
The certification or explanation will be considered in connection with the Metro Flood
Diversion Authority’s (the “Authority”) determination whether to enter into this
transaction. However, failure of the prospective contracting party to furnish a certification
or an explanation shall disqualify such person from entering into contracts with the
Authority.
3. The certification in this clause is a material representation of fact upon which reliance was

placed when the Authority determined to enter into a contract with the prospective
contracting party. In order to qualify for participation in the U.S. EPA WIFIA program the
Authority is required to obtain this certification. If it is later determined that the prospective
contracting party knowingly rendered an erroneous certification, in addition to other
remedies available to both the Authority and the Federal Government, the Authority may
terminate this transaction for cause or default.
4. The prospective contracting party shall provide immediate written notice to the Authority to

which this Certificate is submitted if at any time the prospective contracting party learns that
its certification was erroneous when submitted or has become erroneous by reason of
changed circumstances.
5. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier covered

transaction,” “participant,” “person,” “primary covered transaction,” “principal,”
“proposal,” and “voluntarily excluded,” as used in this clause, have the meanings set out in
the Definitions and Coverage sections of the rules implementing Executive Order 12549.
You may contact the Authority for assistance in obtaining a copy of those regulations (13
CFR Part 145).
6. The prospective contracting party agrees by submitting this certification that, should the

proposed covered transaction be entered into, it shall not knowingly enter into any lower tier
covered transaction with a person who is debarred, suspended, declared ineligible, or
voluntarily excluded from participation in this covered transaction, unless authorized by the
Authority.
7. The prospective contracting party further agrees by submitting this certification that it will

require a “Certification Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion--Lower Tier Covered Transactions,” from all sub-contractors without
modification, in all lower tier covered transactions and in all solicitations for lower tier
covered transactions.
8. A contracting party in a covered transaction may rely upon a certification of a prospective
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participant in a lower tier covered transaction that it is not debarred, suspended, ineligible,
or voluntarily excluded from the covered transaction, unless it knows that the certification
is erroneous. A contracting party may decide the method and frequency by which it
determines the ineligibility of its principals.
9. Nothing contained in the foregoing shall be construed to require establishment of a system

of records in order to render in good faith the certification required by this clause. The
knowledge and information of a contracting party is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.
10. Except for transactions authorized under paragraph 6 of these instructions, if a contracting

party in a covered transaction knowingly enters into a lower tier covered transaction with a
person who is suspended, debarred, ineligible, or voluntarily excluded from participation in
this transaction, in addition to other remedies available to the Federal Government, the
Authority may terminate this transaction for cause or default.
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ASSURANCE OF COMPLIANCE – CIVIL RIGHTS CERTIFICATE
TITLE VI OF THE CIVIL RIGHTS ACT OF 1964, SECTION 504 OF THE REHABILITATION ACT OF 1973,
THE AGE DISCRIMINATION ACT OF 1975, SECTION 13 OF THE FEDERAL WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972, 40 CFR PART 7, AND EXECUTIVE ORDER NO. 11246

The undersigned provides this assurance for the purpose of entering into a contract with the Metro
Flood Diversion Authority (Authority) related to the Fargo-Moorhead Metropolitan Area Flood
Risk Management Project (Project), which is receiving federal financial assistance. Specifically,
the US EPA WIFIA Program requires this assurance of all contractors and subcontractors
providing services for the Project.
The undersigned assures that it will comply with:
1. Title VI of the Civil Rights Act of 1964, as amended, which prohibits discrimination on

the basis of race, color, or national origin including limited English proficiency (LEP);
2. Section 504 of the Rehabilitation Act of 1973, as amended, which prohibits discrimination

against persons with disabilities;
3. The Age Discrimination Act of 1975, as amended, which prohibits age discrimination;
4. Section 13 of the Federal Water Pollution Control Act Amendments of 1972, which

prohibits discrimination on the basis of sex;
5. 40 CFR Part 7, as it relates to the foregoing; and
6. Executive Order No. 11246.
The undersigned understands that this Assurance is binding on the undersigned, its successors,
transferees, and assignees at any time during which federal financial assistance is provided to the
Project. The undersigned will ensure that all contractors, subcontractors, or others with whom it
arranges to provide services or benefits are not discriminating in violation of items 1-6. Otherwise,
the contracts for services can be terminated for cause and the undersigned can be declared
ineligible to contract for the Project.
By signing this form, the undersigned is agreeing to the above provisions and that he/she is duly
authorized to execute this form.

Signature of Authorized Official

Title

Print Name

Name of Institution or Agency

Date

Street
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City, State, Zip Code

PLEASE RETURN TO:
Metro Flood Diversion Authority
P.O. Box 2806
Fargo, ND 58108-2806

Office Email Address

DA Packet 2021-02-11 Page 94 of 147

METRO FLOOD DIVERSION PROJECT

AUTHORITY WORK DIRECTIVE

AWD-00073

REV-0

Add Eighteen92 as a contractor for the DA
TO:

Eighteen92, LLC (1892)

PROJECT:

Fargo-Moorhead Diversion Engineering Design

OWNER:

Metro Flood Diversion Authority

WORK TYPE:

WIK

DATE INITIATED:

1/7/2021

The following additions, deletions, or revisions to the Work have been ordered and authorized:
OBJECTIVE:
1892 will conduct (600) telephone surveys, related to the FM Diversion project, in North Dakota and Minnesota to
prepare for the upcoming legislative sessions.
BACKGROUND:
Following the discussions between Mike Klein and Jennifer Darling, 1892 was requested to be added as a
subcontractor to the DA.
SCOPE:
1892 will conduct (500) North Dakota surveys and (100) Minnesota surveys consisiting of 45 previously prepared
questions.
DELIVERABLES:
1892 will deliver the results of the surveys in a final report.
SCHEDULE:
1892 will deliver the final report prior to the upcoming legislative sessions.
HOW WORK IS PERFORMED:
This work will be performed on a time and material basis.
COST:
Services performed under this AWD shall not exceed $48,000. The above scope of work will be incorporated into a
future 1892 contract, which will supersede this AWD. Costs associated with this AWD will be invoiced under that
contract after the amendment has been executed.
REASON FOR CHANGE(S):
To support the Director of Communications and Mike Klein.
ATTACHMENTS (List Supporting Documents):
122920_FMDiversionInvoice
1892 Backgrounder

It is understood that this AWD will not change the Contract Price or Times, but is evidence that the parties expect a
Contract Amendment to be subsequently issued reflecting the changes.
AWD-00073_1892.DOCX

1 OF 2
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AUTHORITY WORK DIRECTIVE

Recommended by:

Jacobs
Program Management Consultant

Kristopher Grigg

Project Controls

Name

Title

January 7, 2021
Signature

Ordered by:

Date

Board of Authority
Owner

AWD-00073_1892.DOCX

Joel Paulsen, P.E.

Executive Director

Name

Title

Signature

Date

1/7/2021

2 OF 2
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1892, LLC
PO Box 1832
Gallatin, TN 37066

INVOICE
BILL TO

INVOICE # 1629

Fm Diversion

DATE 12/29/2020
TERMS Net 30

DESCRIPTION

AMOUNT

1892 Poll
N500 North Dakota and N100 Minnesota, 45 questions with 50% cell

BALANCE DUE

48,000.00

$48,000.00

Please Wire To: JP Morgan Chase (Bank Address: 2645 8th Ave S, Nashville, TN 37204) 1892 LLC Account #670512172, Routing
#071000013. Call Christina at (619) 894-0297 to Verify Wire Instructions.
Mailing address Check Payable to: 1892 LLC, P. O. Box 1832, Gallatin, TN 37066
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POLLING BACKGROUNDER
1892 LEADERSHIP
Chip Englander, Managing Partner
Chip Englander is a pollster who has advised and conducted research for campaigns for President,
Governor, United States Senate, Congress, and Legislature. POLITICO has called him an “intense” “milea-minute kind of guy,” and the Washington Post has called him a “youthful outsider.” When he won the
Leadership Institute Conservative Leader Award they said, “Chip Englander has a track record. He wins.”
In 2018, Englander served as pollster for the three closest gubernatorial campaigns in America — all
wins — for Republican Governors Ron DeSantis (FL), Kim Reynolds (IA), and Brian Kemp (GA). He was
also the pollster for Congresswoman Carol Miller (WV) in her campaign for West Virginia’s targeted
open-seat against war hero Richard Ojeda.
Englander and 1892 also conducted polls for all three major campaign committees: the National Republican
Senatorial Committee (NRSC), the National Republican Congressional Committee (NRCC), and the
Republican Governor’s Association (RGA).
In addition to conducting polls of key U.S. Senate races and targeted Congressional races, Englander
was a NRCC Independent Expenditure (IE) Team Captain and NRSC Senior Advisor for Strategy.
Englander’s primary focus for the NRSC was reviewing all polling conducted on behalf of the committee
and providing analysis as leadership made resource allocation decisions. As NRCC IE Team Captain,
Englander was responsible for one-fifth of the battleground congressional contests, from California to
the Midwest, and he led the team that flipped MN-01 from blue-to-red despite a blue wave environment
that saw the party lose 40 seats, net, nationwide.
A former Wisconsin resident, Englander has polled or directed statewide campaigns in the badger state
in 2010, 2012, and the 2018 election cycles.
In 2016, Englander served as pollster for Doug Burgum’s victory in the North Dakota GOP gubernatorial
primary. After the election, the state’s senior political reporter wrote “Burgum’s campaign was a 2016
Corvette” that launched a “non-stop blizzard of polling hot-button issues and talking points. Burgum’s
campaign would push-poll residents one week and mail campaign flyers the next… a micro-targeted
campaign pushed by his consultant out of the Washington, D.C., area.”

1
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Under Englander’s direction and using 1892’s polling and modeling data, Burgum’s campaign communicated
its message through data-driven television, direct mail, digital, and live dial phone campaigns. In the end,
Burgum’s message resonated, and he handily won the primary with a 21% margin – a 79-point swing
described by the Fargo Forum as “a blowout of ridiculous proportions.” The largest move in a primary for
Governor in decades.
Additionally, Englander conducted polling in Pennsylvania on behalf of the Club for Growth’s independent
expenditure supporting Senator Pat Toomey’s successful reelection.
As Campaign Manager for Governor Bruce Rauner (R-IL) in 2014, Chip directed one of the largest data
and analytics operations in the history of political campaigns. While Rauner’s groundbreaking victory
stunned nearly every political prognosticator who predicted Rauner’s defeat, including Nate Silver,
only Team Rauner were not caught off guard. Their internal polling had already predicted the exact
margin of victory – the result of a campaign that successfully used data and analytics to win on Election
Day. That’s why Englander was called “the Governor’s favorite pollster.”
Mr. Englander’s extensive background in both data and campaigns has put him at the forefront of the voter
modeling revolution. On the Rauner campaign, Englander built eighty unique “buckets of voters,” comprised
of likeminded segments of the electorate who were then targeted with specific issues that moved them. He
conducted over 600 unique polls of statewide voters or of targeted data segments over the course of the
Governor’s 2013-2014 campaign using a combination of live-dial, IVR, and blended survey instruments.
Along with Governors Rauner and Burgum, he has also advised the presidential campaigns of United
States Senators Marco Rubio (FL) and Rand Paul (KY).
Additionally, Mr. Englander has advised Fortune 500 companies and national associations. He has provided
political consulting, public opinion research and polling, campaign management, and counsel at the highest
levels of American government and the political world.
Mr. Englander has built voter models for campaigns in every region of the country. He’s conducted
polls for former Governors Arnold Schwarzenegger (CA) and George E. Pataki (NY). Englander has also
conducted a wide range of focus groups for corporate and political clients throughout the country.
He has been interviewed by numerous newspapers and networks including CNN, MSNBC, Wall Street
Journal, New York Times, Washington Post, Chicago Tribune, LA Times, and dozens of others. A
graduate of the University of Michigan, Chip resides in Nashville with his wife and four children.

2
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Michael Antonopoulos, Vice President
Michael Antonopoulos, who Politico calls “a GOP strategist who has worked for an array of Republican
candidates” has successfully managed campaigns for federal, state and local offices over the past ten years.
In 2020, Antonopoulos served as a pollster for Nicole Malliotakis and the National Republican
Congressional Committee in NY-11, developing a message that delivered a 53-47% victory over a
popular blue state incumbent.
In 2019, Antonopoulos managed a staff of 12 in the most competitive gubernatorial contest of the cycle,
where Governor Bevin started the race 15 points down. With $32 million in total spending the election
was decided by .32%
In 2018, Antonopoulos served as a general consultant for Carol Miller who won a targeted congressional
race despite being outspent 2-to-1.
Antonopoulos oversaw the mail campaign for Kevin Cramer for U.S. Senate. Despite being outspent
5-1, Cramer prevailed on Election Day by 11 points.
In 2016, Michael served as a consultant and campaign manager for Doug Burgum, who won the North
Dakota gubernatorial primary in an upset. Burgum’s opponent Attorney General Wayne Stenehjem boasted
statewide support from North Dakota’s Governor, sole Republican U.S. Senator, 81 State Legislators, nearly
every statewide officeholder, the state Republican Party, and the National Rifle Association. As one local
political commentator bluntly wrote, “Doug Burgum can’t win.” Burgum’s victory was called “an upset for
the political ages.” Michael went on to serve as a Senior Advisor to Governor Burgum’s transition team.
Additionally, Michael worked on behalf of Governor Bruce Rauner and the Illinois Republican Legislative
Caucus campaigns.
Prior to this, Michael served as Deputy Political Director and National Operations Director for Senator
Rand Paul’s presidential campaign. He has previously worked as District Director for Assemblyman
Don Wagner in Orange County and at a Sacramento based political consulting and public relations firm.
Formerly, he managed Congressman Bilbray’s successful re-election campaign in San Diego.
In 2009, Michael managed the campaign to defeat the recall of Oceanside City Councilman Jerry Kern.
Despite being outspent, Michael led the campaign to a 2:1 margin of victory – referred to in one political
commentary as a “bellwether win for center-right candidates countywide.”
As a pollster at 1892, Antonopoulos has conducted research for Governors, Senators, and other candidates
throughout the country.
In 2012, Antonopoulos commissioned the original Republican “autopsy,” of young voters. The goal of the
research program was to identify the reasons behind the Republican Party’s underperformance with young
voters in the aftermath of Barack Obama’s victories. The program included traditional live-dial surveys,
dozens of focus groups, an early form of online panels, culminating in an exhaustive report that was spread
far and wide throughout the Republican political ecosystem. It was covered extensively including the Wall
Street Journal, New York Times, Time Magazine, Fox News, CNN, MSNBC, Politico, and Yahoo.
A graduate of Saint Mary’s College of California, Michael currently resides in Washington D.C.

3
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ABOUT 1892 POLLING
1892 has performed polling in all corners of the country, at every level of politics – from races for
President, Governor, Senate, and Congress, down to local legislative and municipal campaigns, as well
as ballot initiatives and referendums.
The 1892 team conducts in-depth research, drafts questionnaires, oversees sample and model
specifications, and manages operations and logistics.

The 2018 Cycle by the Numbers

300,000+
Interviews Conducted

3

4

23

National Committees

Governors

States Polled

November 2, 2018
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Services Provided
Overview of Services Offered
1892 offers the full complement of research services, including but not limited to:
n

Live-Dial Surveys
1892’s pollsters have decades of combined experience conducting 100% Live-Dial surveys to
landlines and cell phones. Last election cycle alone they conducted live-dial surveys for multiple
national committees, corporate clients, and candidates. For example, at the NRSC, after successfully
predicting the results in every state they polled in, 1892 was selected to be the pollster in the nation’s
only U.S. Senate runoff election.

n

Interactive-Voice-Response Surveys (IVR)
1892 employs the same statistical rigor for 100% IVR surveys as for 100% Live-Dial surveys and
everything in between. Depending on the prevalence of low-incidence demographic groups, these
IVR surveys produce accurate results at a fraction of the price.

n

Blended Live-Dial/IVR Surveys
1892 is the industry leader in custom Live-Dial/IVR blended instruments, having employed them
on numerous winning statewide and federal political campaigns as well as survey research for
corporate clients. By using the live interviews for cell-phones and the IVR interviews for landlines,
these blended instruments allow for many more total interviews over the course of a research
project or campaign at a lower price.

n

Mixed-Mode Surveys (e.g. IVR + Web)
A web component can be a piece of a survey instrument, and the combination with an IVR and/
or cell component often makes sense. 1892 has used these combination for a number of clients
and it has the potential to enable cost-effective tracking while ensuring harder-to-reach millennial
voters are reached by the survey.

n

Online Panel Quantitative & Qualitative Surveys
1892 has used a variety of online panels to conduct both quantitative non-probabilistic surveys as
well as qualitative focus group corollaries in an online format. Specifically, we have utilized these
methods in rural areas with unreliable or limited phone coverage.

n

Focus Groups
1892’s Chief Pollster Chip Englander is an experienced focus group moderator. 1892’s focus groups
leverage the latest in psychological and sociological research to achieve an optimal focus group
environment that produces participant comfort and willingness to share their deeper thoughts freely.

n

Other Real-Time Response Methods (e.g. Dial-Testing)
Technology-assisted research methods, such as dial-testing, are part of the arsenal for a full-fledged
research program. For complex messaging, particularly via TV or radio advertising, gauging a
sample audience in real-time can be invaluable. 1892 is an experienced facilitator of these methods.

5
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DEFEATING
A POLITICAL
MACHINE
The Doug Burgum Story

Doug Burgum for North Dakota Governor
CASE STUDY

In 2016, first-time candidate Doug Burgum challenged a popular state Attorney General and longtime
Republican Stalwart Wayne Stenehjem in the race to be Governor of North Dakota.
As Burgum’s general consultants, our firm devised a campaign strategy that beat the odds and overcame
Stenhejem’s political advantages. 1892 segmented North Dakota county-by-county by using polling
data to model the electorate for top issues.

Below is an article written by North Dakota’s senior journalist on Burgum’s come from behind victory.

6
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McFeely: Burgum pulls off an upset for the political ages
By Mike McFeely
FARGO FORUM

FARGO – Stand up if you saw this coming.
OK, now sit down. Because no you didn’t.
Even you, Doug. Take a seat.
You might have picked Doug Burgum to squeeze past Wayne Stenehjem in the North Dakota Republican
primary for governor, but you didn’t see him stomping the attorney general like he was some littleknown Democrat.
Burgum, the wealthy Fargo entrepreneur who was a big donor to the GOP insiders until he became a
political outsider, will be the next governor of North Dakota after routing Stenehjem 59-39 Tuesday.
Unless Democrat Marvin Nelson can find, oh, $7 million or $8 million lying in a ditch in Rolette County
between now and Nov. 8, that is.
And even that might not help. Burgum might have spent nearly that to defeat Stenehjem, making it the most
expensive political race in state history. Money can’t buy you love, but it can get you the governor’s office.
That’s probably a bit unfair. Yes, the piles of cash Burgum spent for television ads, radio spots and mailer
after mailer after mailer after slick mailer had an undeniable influence on this race.
Burgum was down by 49 points in January, when the only statewide independent poll matching him
and Stenehjem was conducted. Money can buy you recognition and close the gap.
But this goes deeper than that. Burgum routed Stenehjem across the board and in every which way. In
the east and the west. In rural areas and larger cities. In the Oil Patch. Ranch country. It was a blowout
of ridiculous proportions.
You could call it embarrassing proportions for the Republican establishment. Stenehjem was the handpicked party successor to low-energy Gov. Jack Dalrymple and the longtime legislator and attorney
general never got out of the starting blocks. His was a nearly invisible campaign. Boring. There was no
juice, he never gave people a reason to get excited about a Stenehjem administration. Unless somebody
considers the status quo exciting.
Burgum rode the anti-establishment wave from the beginning, waging an almost microtargeted campaign pushed by his consultant out of the Washington, D.C., area. Burgum embraced
Donald Trump, painted Stenehjem as a supporter of Obamacare, hammered Stenehjem on the current
state of the North Dakota budget. It was a non-stop blizzard of polling hot-button issues and
talking points. Burgum’s campaign would push-poll residents one week and mail campaign flyers the next, pounding Stenehjem on issues like the raises he received as attorney general.

7
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Burgum’s campaign was a 2016 Corvette. Stenehjem’s, run by a Bismarck advertising agency that’s
long been a power broker in state Republican politics, reacted like a 1971 AMC Hornet.
The candidates appeared the same way. Burgum was everywhere, Stenehjem lagged. Burgum is four
years younger than Stenehjem, but it seemed like 40. The ground games were not comparable. Burgum’s
was youthful and fresh, Stenehjem’s was old-school. Burgum still has work ahead and it has nothing to
do with beating Nelson, a good man who doesn’t have a chance of winning in November.
The Republican establishment, including some big-time businessmen and a ton of legislators, is angry
with Burgum for upsetting the apple cart. How dare he have the audacity to challenge the powers that
be? They’ll have to get over it, but Burgum will need to mend fences.
And the question remains as to which Doug Burgum will take office. Will it be the Burgum Fargo has
come to know over all these years, the cool techy guy who was fairly conservative when it came to
finances and business while being socially moderate? Or will it be the hardright, Trump-loving hardcore
conservative who campaigned?
This part will be particularly interesting. Burgum had almost no statewide name recognition when
he declared he was running in January. Many voters know him only through his advertisements and
media interviews. Fargoans and Cass County residents feel they know the “real” Doug Burgum. To
watch which one emerges as the governor will be fascinating.
Prior to Tuesday, we didn’t need to give it much thought. There weren’t many who saw a Burgum
victory coming. There were even fewer who saw a 30-point rout coming. You can say you did. But you
didn’t. Even you, Doug.

8
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DEMOCRAT-CONTROLLED
NEW YORK

Nicole Malliotakis for Congress

CASE STUDY

There is no substitute for a persuasive message. Democrat Max Rose started the 2020 campaign popular,
well-funded, and with a 7-point lead. His background as an Army Veteran and U.S. Ranger who received a
Bronze Star presented an image of a no-nonsense moderate problem solver. In 2018, Rose won by 6-points.
Rose was successful by implementing the same playbook that had run the Republican Party out of New
York City. The playbook of painting Republicans as the party of the rich, the party who will take away
your healthcare, and the party who will auction off Social Security. If Republican Nicole Malliotakis was
to win in 2020, she would need to re-frame the debate.
From day 1, the Malliotakis campaign drove a message that motivated base voters while capturing the
moderate voters who put Rose in office.
Rose wanted to talk about Republicans taking away healthcare, Malliotakis focused on rising crime
rates. Rose wanted to talk Republicans auctioning Social Security, Malliotakis focused on how Max
Rose and Mayor DeBlasio’s policies were killing a once grand city.
Avoiding the media circus around COVID and the presidential campaign took discipline, and avoiding
the quicksand debate around healthcare was not easy, but Malliotakis and her team followed a datadriven message that evolved with the unpredictably changing political landscape of 2020.
Rose outraised Malliotakis $8 million to $3 million. Outside Democrat Groups outspent Outside
Republicans. Despite being outspent and starting the race 7-points down, Mallitotakis won 53-47%.
There is no substitute for a persuasive message.
Antonopoulos was a pollster for Malliotakis and the National Republican Congressional Committee in
NY-11.
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With her victory, Malliotakis will become
the only Republican in New York City’s
congressional delegation.
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MAKING HISTORY IN
THE GOLDEN STATE
CA-25 | 2020
Mike Garcia for Congress

CASE STUDY

Everyone lost. Every competitive race in California – 7 Republican Congressmen – lost in 2018.
As the CA-25 Special Election took shape, the fortunes of the GOP looked grim. Nestled in the blue suburbs
of LA, Trump lost the district by 7%. The incumbent Republican lost the seat by 9 points in 2018. Democrats
held a 7 point registration advantage. History loomed – the CA GOP had not picked up a seat since 1998.
The CA Democratic Machine has never been stronger. With a Governor, 2 Senators, 46 Congressman,
Supermajorities in both State Houses, and every statewide office, the Democrats were ready to pounce
in CA25.
The Garcia campaign began the race with their eyes wide open. They understood that allowing the Democrats
and media to set the terms would result in failure.
Led by 1892 Partners Joe Pileggi and Chip Englander, Team Garcia worked early to reframe the race and
push the Democrats off their blue state high ground.
Instead of getting sucked into the media’s pandemic melodrama, 1892 focused on local issues such as
homelessness, property taxes, and AB5—a bill Christy Smith voted on that devastated the gig economy.
Garcia will be the first Hispanic Republican elected in California since 1873.

“It’s a testimony to the ha
rd work of
this great team over the
last year.”
– Mike Garcia
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Voter Poll Analysis
4/14/20

70%

Garcia Image

Smith Image

60%

Is Garcia a
Fighter Pilot

63%

50%
40%

43%

30%
20%

26%

34%

38%

10%
0%

3%
favorable unfavorable

Net: +17%

favorable unfavorable

Net: -4%

agree

disagree

Net: +60%

With COVID keeping voters home, Team Garcia tailored a data-driven mail and digital campaigns to
chase absentee votes and put these messages directly in front of persuadable voters. Team Garcia took
nothing for granted. As California’s leading Democratic Commentator put it, “While Democrats were
thinking they could crawl back some Democratic gains from the in-person voting, they lost that portion
of the electorate by a whopping 40-points.”
Instead of relying on a national narrative to drive the message, Team Garcia made the election a binary
choice between a no-nonsense fighter pilot and a typical tax and spend Sacramento politician. As reported
by the Washington Post, “Garcia focused on positive bio (every ad said “fighter pilot Mike Garcia”) and on
whether Smith squandered her role in the Assembly’s emergency response committee. Garcia wanted to
turn the election into outsider versus Sacramento pol looking for a promotion, and he did so.”
By Election Day, Team Garcia had changed the race and thus won the race by 10 points. By negating
the GOP baggage in California, the campaign had evoked new assets – from Garcia’s story to his fresh
approach to local troubles and a calm hand in national uncertainty.
Put best in Forbes Magazine, “(Republicans) would and should feel great about winning a Clinton-won seat.”
1892 Partners Joe Pileggi and Chip Englander were general consultants for Mike Garcia. 1892 also conducted
Garcia’s polling, direct mail, and digital campaigns.
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May 2020

May 2020

G.O.P. has flipped
The victory is the first time the
lifornia since 1998
a Democratic held seat in Ca

Republican Mike Garci
a Flips First
House Seat in Californi
a Since 1998

May 2020

May 2020

Republicans Snatch
Rare Prize in California

(Republicans) would and should feel great
about winning a Clinton-won seat

Coronavirus Has
Altered Our Lives

ALERT:

Action
ed
Request

California Republican Party
1001 K Street, 4th Floor
Sacramento, CA 95814

CONGRE SS IS AT S TAKE .
AND IT’S CH ANGE D HOW WE VOTE.
“You know,
I supported a law that

eliminated
70,000 California
jobs.”1
Negotiated a deal

We Must Vote for Fighter Pilot Mike Garcia
by Mail BY May 12

“that did have a
reduction in pay”

“I laid off
teachers

for teachers and
education staff.1

and slashed
salaries.”1

“Yes,
it’s a tax”

– In support of a 2016
statewide ballot
initiative.2

California Republican Party
1001 K Street, 4th Floor
Sacramento, CA 95814

Paid for by the California Republican Party
1001 K Street, 4th Floor, Sacramento, CA 95814

Career Politicians always have

A LOT TO SAY.

“I am very much focused on doing my day job” as an
Assemblywoman but never held a hearing on the Coronavirus as
Chair of the Emergency Management Committee because she was

too busy campaigning.

3,4

Liberal Politician Christy Smith
Raises Taxes. Kills Jobs. Ignores a Crisis.
THE TRUTH HURTS AND SHE CAN’T HIDE FROM IT.
1
2

Christy Smith Zoom Town Hall, 4/2/20
Kevin Kenney, “Assembly race turns nasty in debate,”
The Signal, Press Reader, 09/21/16

3
4

Talk of Santa Clarita, 3/8/20
California Globe, 3/25/20

Paid for by the California Republican Party
1001 K Street, 4th Floor, Sacramento, CA 95814

But what doesn’t Liberal Christy Smith
want you to hear?

12
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Taxes and
unemployment

Meet the Never Trump Resistance!

UP!

UP!

UP!

alexandria

ocasio-cortez
bernie

hillary

sanders

Liberal
Sacramento
Politician

clinton

California Republican Party
1001 K Street, 4th Floor
Sacramento, CA 95814

christy smith

christy

Christy
Smith

Socialism. Taxes. Amnesty.

smith

STOP THE SOCIALIST

TAKEOVER

Paid for by the California Republican Party
1001 K Street, 4th Floor, Sacramento, CA 95814

STOP CHRISTY SMITH
liberal Politician

christy smith

When Faced with Danger,
Mike Garcia Flew
Towards the Fight...

HIGHER TAXES. LESS JOBS. MORE AMNESTY.

NOW HIS SIGHTS ARE SET
ON CONGRESS

Voted for $3 billion in higher taxes and fees, supported
weakening Prop 13, and refused to stop a gas tax increase.1
Voted twice for AB5, devastating the gig economy, eliminating
independent contractors, and increasing unemployment.2

Record-Setting
Fighter Pilot

Cut Taxes and Repeal
Gas Taxes & Fees

Plan to Address
Homelessness

No wall, open borders, and amnesty for criminal illegal
immigrants.3

Plan to Address
Coronavirus

Supports radical Socialist policies like the Green New Deal
and a government takeover of healthcare.4

MIKE GARCIA: AN AMERICAN PATRIOT READY TO LEAD THE FIGHT

STOP SOCIALISM. STOP CHRISTY SMITH.

Paid for by the California Republican Party
1001 K Street, 4th Floor, Sacramento, CA 95814

California Republican Party
1001 K Street, 4th Floor
Sacramento, CA 95814

Vote Mike Garcia and Return Your Ballot by May 12.

ElectMikeGarcia.com
Use of military rank, job, title, and photographs in uniform does not imply endorsement
from the Department of Defense or the Department of the Navy.

 ElectMikeGarcia

  @MikeGarcia2020

1
2

Tax and Fee Report, California Tax Foundation, 11/19/19;
2016 Evolve Candidate Questionnaire; Motion to table, SB 87, 06/17/19
AB 5, 05/29/19; AB 5, 09/11/19; The Los Angeles Times, 12/17/19

3
4

Christy Smith Twitter, 01/30/18; VC Star, 05/28/18; Christy Smith For Assembly, 10/20/16
AJR-7 Green New Deal, Y:50 N:15 NVR: 14, Christy Smith Voted Yea,
California Legislative Information, 09/03/19

candidate search
Congressional Candidate Christy Smith

ô

...voted for $3 billion in higher taxes and fees
...voted for job-killing legislation which threatens
70,000 jobs and laid off teachers
Did you mean: Liberal Politician Christy Smith?
Learn More
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POLLING THE UNPOLLABLE
Attention to Detail in Urban Districts and Geos
CASE STUDY
Whether it’s conducting an exit poll for a San Diego mayoral election and predicting the exact outcome,
or ensuring that the Latino subsample in Florida has enough Cuban-Americans, 1892 has accurately
polled urban districts and geographies across the country including in the Northeast.
With any poll, our team conducts a deep dive using all available
data to construct a thorough turnout model while allowing for
adaptive sampling. In complicated states, districts, or cities, we
not only ensure that the overall sample is representative of the
likely electorate, but that subsamples like media markets or
geographical areas are also representative of those particular
areas. For example, that could mean ensuring that Democrats in
the sample are proportionally allocated across geos or races based
on registration data, or setting a proportional target for CubanAmericans within the Latino sample. In a complex political
environment, this sort of attention to detail is often the difference between an accurate poll and an
inaccurate poll. Even as voter and election data has become more detailed and publicly available, the
vast majority of pollsters do not utilize the granular data that enables more detailed turnout models.
Finally, one of our guiding principles as pollsters is to make all data as actionable as possible. In complicated
districts or states, that means creating custom geographical breakdowns that do three things:
1. Produce large enough subsamples to inform decision-making based on crosstabs.
2. Illustrate voting patterns and differences across the geos.
3. Make sense to the campaign team on the ground who have the local experience.
In San Diego it was dividing the city into neighborhood groups. In Georgia it was tracking the ballot and
images in the swing districts of GA-06 and GA-07. In New York it was separating New York City and
breaking it into borough groupings. In each case we worked with the campaign team on the front end
of the survey to come up with a solution that was as helpful as possible and as actionable as possible.
Recent examples of
urban work include:
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GAINING SEATS
DURING A BLUE WAVE
National Republican Senatorial Committee

CASE STUDY

For the 2018 U.S. Senate cycle, 1892’s Chief Pollster Chip Englander served as Senior Advisor for Strategy
at the National Republican Senatorial Committee (NRSC). In addition to conducting surveys for the NRSC
in key states like Missouri, Mississippi, Nevada, and Minnesota, Englander reviewed all polling conducted
for the NRSC across the 33 states holding U.S. Senate elections in 2018. He provided unbiased, independent
analysis of each individual survey, helping to guide the committee’s prioritization and resource allocation.
Post-2018 U.S. Senate Map

Pre-2018 U.S. Senate Map

+28%

+28%

Englander also reviewed national polling trendlines and produced regular analysis with respect to the
national environment and its impact on Republican candidates for U.S. Senate. As the Brett Kavanaugh
confirmation hearings took on national significance with wall-to-wall coverage of the Christine Blasey
Ford testimony and his own, 1892 was the first pollster to identify Kavanaugh as a winning issue for
Republican U.S. Senate candidates in red states.
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While each state was different, Missouri was ground zero for the 2018 U.S. Senate battlefield. Englander
identified the potential of the Kavanaugh issue, and Republican candidates in Missouri, Indiana, and
North Dakota closed their campaigns in part by highlighting it.

In addition to Missouri, 1892 polled Minnesota and Nevada for the NRSC in the final weeks of the general
election, correctly predicting the outcomes in all three states and allowing the committee to focus on its
best pickup opportunities: Florida, Indiana, Missouri, Montana, and North Dakota. Republicans won
4 of those 5.
For the only U.S. Senate runoff election in Mississippi, the NRSC selected 1892 for its continuous tracking
of the nationally-watched race between Republican U.S. Senator Cindy Hyde-Smith and former U.S.
Secretary of Agriculture Mike Espy. Despite substantial money pouring in for Espy from out of state and a
media frenzy around Hyde-Smith, 1892’s polling showed a stable race in which Hyde-Smith never trailed.
Our final poll of the runoff showed Hyde-Smith winning by 6%. She won by 7.8%.

In total across the targeted U.S. Senate races, Democrat campaigns, national committees, and outside groups
outspent their Republican counterparts by nearly $100 million. Despite their spending advantage and a blue
wave environment, Republicans flipped four seats and netted two after all the votes were counted. It was the
first time in history that a party gained U.S. Senate seats while losing 40 seats in Congress.
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The Kim Reynolds Story
Iowa

Kim Reynolds for Governor of Iowa

CASE STUDY

1892 served as pollster for Governor Kim Reynolds’s campaign as she sought to become the first elected
female Governor of Iowa.
As Lieutenant Governor under Governor Terry Branstad, Reynolds was appointed Governor in 2017
but had not yet faced election for the office. In 2018, she drew wealthy businessman Fred Hubbell in the
general election, a titan of the Iowa business community with millions in personal fortune.
While Hubbell and the DGA were consistently outspending Reynolds and the RGA on the airwaves,
our polling showed a deadlocked race with near-identical favorability numbers for both candidates.
Nearly all the traditional barometers of a political environment evenly split the electorate, and neither
candidate was able to gain a lead outside the margin of error for months.
1892’s polling identified the crux of the campaign in the final weeks. Governor Reynolds was campaigning
on the veritable successes of her year in charge as well as the popular parts of Governor Branstad’s time
at the helm, while Hubbell was campaigning on the well-documented problems with Iowa’s Medicaid
and managed care system. Both messages were gaining traction, but neither one could speak to a larger
audience until one of the candidates connected the dots.
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By forcing respondents to choose between a candidate who cuts taxes but doesn’t touch Medicaid,
versus a candidate who raises taxes but spends more on Medicaid, our polling found the framing that
united nearly 50 percent of the electorate and enough to win in a four-way race. Understanding this,
Governor Reynolds was able to close out the campaign on favorable terrain with the confidence that her
plan for Iowa would win the day.
On Election Day, Reynolds won with just over 50 percent of the vote, defeating Hubbell by 3 percent.
In the final week of the campaign, the famed Selzer & Company poll predicted a Hubbell victory, while
prognosticators Larry Sabato and Stuart Rothenberg both released their final ratings as “Lean D” and
“Tilt D,” respectively.
Reynolds won despite being outspent by $6 million and despite Democrats flipping two Congressional
seats and winning three statewide offices. Reynolds ran ahead of every Republican candidate for
Congress, including earning 9% more of the vote in IA-04 than Congressman Steve King.

Governor Reynolds is the first woman to be elected Governor of Iowa.
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WINNING THE
SUNSHINE STATE
The Ron DeSantis Story

DeSantis for Governor
CASE STUDY

1892 served as pollster for Governor Ron DeSantis throughout the primary and general election. In
the primary, DeSantis won a decisive upset victory over favorite Adam Putnam, despite being outspent
nearly two-to-one, and our final poll numbers predicted a 59-36% win. DeSantis won 57-37%.
In the general election, our continuous polling for the campaign was among the first to show the race
closing in the final weeks. The day before the election, four public polls were released from institutional
pollsters like NBC/Marist and Quinnipiac, and all four polls showed DeSantis losing by 4% to 7%.
1892’s final internal poll, completed on the same day, showed a neck-in-neck finish of DeSantis 49%,
Gillum 49%, with DeSantis barely ahead. The final result: DeSantis 49.6%, Gillum 49.2%.
Below is an article written by Florida Politics publisher Peter Schorsch.

Ron DeSantis’s internal polling now gives him slim lead over Andrew Gillum
By Peter Schorsch
FLORIDA POLITICS

A new poll of the Florida gubernatorial race finds former congressman Ron DeSantis with a slim lead
over Democratic rival Andrew Gillum.
The internal poll, conducted by 1892 and obtained by Florida Politics, shows DeSantis with a 1-point lead
over Gillum, 47-46 percent, with third-party candidates siphoning off 2 percent and 6 percent still undecided.
The 1892 poll paints a more optimistic picture for DeSantis than most public polls in the runup to
Election Day. According to the RealClearPolitics polling average of the race, Gillum currently has a 5.8
percentage point lead. That average does include a couple outliers, however, including a CNN poll that
showed Gillum up 12 points.
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Each of the Sunshine State’s 10 media markets were represented proportionally, and more than fourfifths of voters contacted had voted in at least the last two general elections. Additionally, 96 percent
of respondents said they had either already cast their ballot or that they were “definitely voting” in the
general election.
Obviously, DeSantis’ lead fell inside the poll’s margin of error.
Despite the slim margin for an internal measure, the poll also asked a number of feeler questions about
DeSantis and Gillum, gathering voter opinions on their political leanings, favorability, trustworthiness
and whether voters bought into some of the attacks levied against the candidates.
When it comes to DeSantis, 39 percent said he had solid conservative bona fides and another 26 percent
said they thought the Trump-backed Republican was at least “somewhat conservative.” Another 22
percent said they were unsure where they would place him on the political spectrum.
Gillum was seen as “very” or “somewhat” liberal by 57 percent of voters, while 21 percent said he was
“moderate.” About one in six voters were unsure.
On favorability, DeSantis scored a plus-3 with a fifth of voters having no opinion, while Gillum earned
a plus-5 with around the same number saying they were unsure where they leaned on the Tallahassee
Mayor. Trustworthiness, measured as a head-to-head, saw DeSantis come out on top 43-40 percent.
That measure came before news broke that Gillum knowingly accepted a ticket to see “Hamilton” on
Broadway from an undercover FBI agent.
The poll contacted 2,500 registered voters between Oct. 20 and Oct. 22, with the sample being made
up of 43 percent Republicans, 41 percent Democrats and the remainder either unaffiliated or unsure of
the party their registered with.
The poll’s margin of error is plus or minus 2 percentage points.
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WINNING IN A
DEEP BLUE
STATE
The Bruce Rauner Story 2014

Bruce Rauner for Illinois Governor 2014
CASE STUDY

Before Bruce Rauner won the Illinois Governor’s race in 2014, a sitting president’s home state governor
had not been defeated since 1892. This historic victory stunned nearly every political prognosticator
who predicted Rauner’s defeat. Nate Silver, the day before the election, said Rauner would lose.
However, victory at the start of the campaign was far from certain. Entering the Republican primary
30% down in the polls, Rauner battled his way to the general election by overcoming three primary
opponents and a $10 million attack from the unions. Once in the general, Rauner faced the structural
hindrances of a deep blue state where President Obama won with a 25% vote margin. Further, Rauner
was outspent by his opponent for the final three months of the campaign. Despite the challenging
political environment, on Election Day Rauner won 50% - 46%.
Rauner achieved this groundbreaking victory by running an innovative operation that took nothing
for granted. The campaign invested heavily in modeling, data, and analytics to develop eighty unique
“buckets” of like-minded voters who were individually messaged on the issues that mattered most to
them. To personally communicate these messages, the campaign built a titanic grassroots effort with 83
offices, 700+ staffers, and 10,000+ volunteers.
With an inventive strategy, a robust campaign, and tailored messages that unified Republicans, divided
Democrats, and won independents, Rauner beat the overwhelming odds in a $110 million dollar race
that ranks in the top five most expensive non-presidential elections of all time.
Chip Englander served as Campaign Manager of Rauner’s campaign.

THE RESULT:

A GROUNDBREAKING VICTORY IN A
SITTING PRESIDENT’S HOME STATE
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Red State of Mind:
Is Bruce Rauner’s victory a template for resurgence of GOP in Illinois?
By Natasha Korecki, Political Reporter
CHICAGO SUN-TIMES
November 16, 2014

The campaign was vicious, with $100 million in spending that shattered records and with a projected
paper-thin differential that drew top politicians, from the president on down, to stump in Illinois.
To the end, polls had the governor’s contest neck and neck. Then reality unfolded. Republican Bruce
Rauner’s victory was anything but paper-thin. He finished over Gov. Pat Quinn by 5 full percentage points
statewide. He swept every county but Cook, and his numbers there were greater than what U.S. Sen. Mark
Kirk, R-Ill., had in 2010.
Exit polls showed Rauner did it in a year that had more Democrats and liberals at voting booths than in
previous gubernatorial elections.
So just how did Rauner make a blue state vote red for a day?
For starters, Quinn grossly underperformed. Quinn needed the city to turn out big and boost numbers
from 2010. But turnout was down from 2010 — a major miscalculation that didn’t factor into any of
Quinn’s field models, stunning the organization. At least some of that can be blamed on snafus, intended
and unintended, that triggered unseemly lines at city polling booths, likely depressing votes from those
who attempted to turn out.
One aspect of the Rauner campaign was his work in African-American communities, partnering with
popular pastors. While his numbers showed little gains in those areas, Rauner’s camp believes it was
time well-spent. They think it helped block Democrats from demonizing him to minority groups,
making them less motivated to go to the polls. It also helped make Rauner appealing to more moderate
voters statewide, they say.
“This was the biggest Republican win for governor or senator since Jim Edgar. We did it
because we won all the moderates outright,” Rauner campaign manager Chip Englander
said. “We won a higher percentage of Democrats while winning more Republicans and
more conservatives than [Mark] Kirk or [Bill] Brady did.
“We had a ground game that nobody saw coming,” Englander said. “This was the biggest
race in America. This race literally is one of the all-time greatest... I think we ran the best
campaign in the country.”
Englander held up the victory as a model for not just future GOP candidates in Illinois,
but one for the nation.
That immediately brought naysayers.
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“They think this is the new model? Are any of them of legal age? Are they old enough to vote? I say
that sarcastically, but the only thing new about the model is this guy dumps in $27 million of his own
dollars. That’s the only thing new,” said Charles N. Wheeler III, director of the public affairs reporting
program at the University of Illinois at Springfield.
Wheeler said Rauner pulled from the same historical playbook used by previous Republican governors:
social moderate, fiscal conservative. “That’s the exact way that Jim Thompson, Jim Edgar and Gov.
Ryan won. That’s exactly how they’ve won statewide.”
Money and message
He outspent Quinn. The camp burned through some $60 million, including $27 million of Rauner’s own
money, compared with roughly $35 million by Quinn.
Rauner’s camp contends they had a lot of building to do. They invested heavily into technology
and data, what’s largely seen as a GOP weakness nationally and in Illinois. The operation
ordered up more than 600 polls and pulled out data strands to narrow targets. Beyond
Republicans, there were suburban women, far-right conservatives, disaffected Democrats
and, above all, independents.
“We made a huge investment in modeling and data from the very beginning,” Englander
said. “We landed on several different universes, suburban women, conservatives. We
made all these buckets, and that’s who we walked, called and mailed.”
Englander maintains his campaign was the most “disciplined” in the country, pointing to Rauner not
wavering from his message, even when external polls showed him trailing.
Rauner heavily invested in the Republican Party in Illinois, essentially owning it. It gave him the ability
to control various aspects of the state party, including messaging.
Early on, Rauner team members immersed themselves in aspects of state agencies as well as the state
Legislature, finding friendly Republicans with whom to privately partner.
His team helped churn out narratives unfavorable to Rauner opponents in the GOP primary and later,
fingerprints of Rauner operatives could be seen fanning the flames on Quinn’s antiviolence program.
On the campaign trail, Rauner was criticized for being different things to different people and for failing
to lay out what issues he really stood behind. In the face of a massive budget hole, Rauner made lofty
promises to lower the state income tax from 5 to 3 percent and pay for it by rooting out corruption,
“growing the economy” and imposing a tax on some services in Illinois. Rauner also vowed to increase
school funding while freezing property taxes — something governors have no control over.
In the primary, he assailed “government union bosses” and talked about lowering the minimum wage
and vetoing the same-sexmarriage bill.
Such rhetoric softened in the general election. In Chicago, but not Downstate, Rauner ran pro-same sex
marriage ads as well as TV spots where his wife, Diana, identified herself as a Democrat and vouched
for her husband having no social agenda.
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In 2010, the more conservative-leaning state Sen. Bill Brady lost the vote by suburban women when the
prochoice Personal PAC came in with a negative attack the weekend before the election. Brady lost to
Quinn by 32,000 votes statewide.
Personal PAC did the same to Rauner, but his campaign was prepared with a rebuttal ad.
Wider GOP margins
Even without his embracing abortion opponents in his party, the campaign says Rauner managed to
win by larger margins of Republicans, conservatives and a higher percentage Downstate voters than
Brady did in 2010. They say Rauner appealed to those groups with his support for guns, term limits and
his mantra to root out corruption in Springfield and “bring back Illinois.”
Beyond that, Rauner campaigned heavily in central and southern Illinois. Englander said the
campaign had 10,000 volunteers statewide, and in the final three days of the campaign,
they knocked on more doors than in all of the 2010 campaign.
Rauner’s operation rejects that its win was part of the Republican wave that swept the country, pointing
to the Democratic stranglehold on both chambers of the Illinois General Assembly. Democrats kept
their supermajorities, not ceding even one seat to a Republican in the Illinois House, though in some of
the same districts where the GOP state candidate lost, Rauner won. However, nationally, turnout was
down in urban centers.
In an interview, former Gov. Jim Thompson noted that it wasn’t long ago when it was considered
historic to have a Democrat in the governor’s mansion.
“We had a Republican governor for 26 years, the longest stretch in the nation,” he said.
Thompson credited Rauner for his investment in social media and technology, in running
smart ads and for hustling around the state. “You could find him anywhere in the state.”
As for Rauner’s campaigning in African-American communities, well, that was nothing new to Thompson.
“No, I did that. I preached in more churches than I can think of. I had one pastor say: ‘Don’t be competin’
with me boy,’ ” Thompson said.
Still seeing blue
Wheeler, from U of Springfield, made more parallels between Rauner and Thompson when it came to
deal-making.
“Bruce Rauner doesn’t appear to have any core. You really don’t know, is there anything there? Is there
any core set of principles out there that he stands for?” he said.
“He’s in a position where he really has made no commitments on these issues to anybody. He’s very
flexible. … There’s nothing to suggest he has detailed philosophical objections to anything,” Wheeler
said. “In that sense, he’s more like a Jim Thompson. They’re willing to compromise, they’re willing to
settle for half a loaf.”
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Kent Redfield, professor emeritus from the University of Illinois at Springfield, said Rauner’s
campaign offers a clear map for Republicans to be more competitive in Illinois by honing in
on the economy.
“We look bluer than we probably are, but we continue to be a blue state,” Redfield said. “You don’t want
to push it too far. You don’t want to read into this election that somehow we made this lurch in the other
direction.”
Redfield said some facts are simple in the Rauner-Quinn race — it’s no shock voters went with an unknown
candidate over a flawed Democratic incumbent who is coming out of an incredible budget mess. Yet some
of Rauner’s strategy reminded Redfield of another governor.
“In the primary, he was able to ignore the social issues and throw out the red meat on union busting.
Then in the general it was about shaking up Springfield,” Redfield said. “Really, it was reminiscent of
the Rod Blagojevich ‘reform and renewal’ campaign. I certainly hope that’s where the similarities end.”
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The Kevin Cramer Story
Cramer for Senate
CASE STUDY

Republicans and Democrats began the 2018 election cycle knowing that the North Dakota United States
Senate race could determine control of the Senate, and national Democrats were bullish that incumbent
Senator Heidi Heitkamp would be able to hold on to her Senate seat.
In 2012, Heitkamp defeated North Dakota’s lone U.S. Congressman even as Barack Obama was losing
the state by 20 points in the Presidential election. This time, Heitkamp would be facing Congressman
Kevin Cramer and without the headwinds of a presidential campaign at the top of the ticket.
Every national political prognosticator ranked the race as a tossup and the race remained locked in a
stubborn tie for the first half of 2018. Equally worrisome for Republicans, Heitkamp was on her way
to raising nearly $27 million, almost 5 times the amount raised by Cramer, meaning Heitkamp would
enjoy an unprecedented resource advantage in the homestretch of the campaign.
With both candidates well-known and the macro messaging stalled out, 1892 was charged with devising
and implementing a direct mail campaign that used modeling to different segments of the electorate for
maximum impact.
1892 launched a data-driven direct mail campaign throughout the state – focused on issues like energy,
veterans, life and other unique segments.
Our custom-built mail universes to modeled groups included:

Trump

Swing

GOP Base

Oil & Energy

Guns

Obamacare

Pro-Life

Anti-Clinton

ISIS

Immigration
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Polling revealed that mail deeply penetrated the electorate and helped break the logjam. Data suggest that
among the target audiences mail had a 75% penetration, and overall mail was over 3 times more likely to
be recalled then digital advertising. Simply put, the mail was memorable and made a major difference.
The final result: Cramer defeated Heitkamp by 11 points on Election Day.
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Agreement
CONTRACT NUMBER: ________________________________________
Work In Kind (WIK)
PROJECT NAME: ____________________________________________
Eighteen92, LLC.
CONSULTANT NAME: ________________________________________

DATE SUBMITTED: __________________________________________
January 29, 2021
Kris Grigg/Jacobs
SUBMITTED BY: ____________________________________________

LEGAL REVIEW
X
_______

APPROVED AS IS

_______

APPROVED WITH COMMENTS

_______

NOT APPROVED

John T. Shockley
Legal Sign-Off (signature): ___________________________________
John T. Shockley
Printed Name: _____________________________________________
1-29-2021
Date of Sign-Off: ___________________________________________
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EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

Executive Director Contracting Recommendation

Date: 02/04/2021

RECOMMENDATION FOR ACTION:

The Executive Director has reviewed and recommends approval of the following Contract Action(s).
SUMMARY OF CONTRACTING ACTION:

Per the contract review and approval procedures that were adopted by the Diversion Authority on November 10,
2016 and amended August 23, 2018, the Owner’s Program Management Consultant (PMC) or Engineer of Record
(EOR) is directed to prepare task orders and task order amendments for existing Master Services Agreements
(MSA) and submit them to the Executive Director for review and action. If the task order or amendment is greater
than $150,000, the Executive Director’s recommendation shall be submitted to the Finance Committee for review
and action, and the Finance Committee shall submit their recommendation to the Diversion Authority Board for
approval.
The PMC has prepared the following Contract Action(s):

Houston-Moore Group, LLC

$277,220

Task Order 26, Amendment 8 - Work-In-Kind (WIK)
•
•

Additional budget and scope to the SEAI Local Drainage Updates and SEAI Utilities
subtasks.
Incorporate 2021 Rates

BACKGROUND AND DISCUSSION:
Houston‐Moore Group, LLC (HMG) has provided Work‐in‐Kind (WIK) engineering services under Task Order 8 from
June 14, 2012 through the end of 2017. WIK design services are now being performed under Task Order 26. The
project alignment changed as a result of the Plan B recommendations of the Governor’s Task Force working
group. The scope of work for this task order is to update the SEAI local drainage, transportation, and utility plans,
provide professional services to review USACE designs, and provide hydraulic modeling support services.
This amendment adds budget and scope to the SEAI Local Drainage Updates and SEAI Utilities subtasks.
See the table below for a summary of this task order’s contracting history, including this amendment.
Summary of Contracting History and Current Contract Action:
Original
Agreement or
Amendment
Task Order 26
Amendment 0

Budget ($)
Change
$0

Original or
Agreement
Revised Project Execution
Cost
Date
$183,340
17-May-18

Project
Completion
31-Dec-18

Comments
Scope and budget for SEAI local drainage,
transportation, and utility plan updates.

Task Order 26
Amendment 1

$541,306

$724,646

07-Feb-19

31-Dec-19

Add budget for SEAI local drainage,
transportation, and utility plan updates, add
scope and budget for SEAI design reviews, and
extend the POP to December 31, 2019.

Task Order 26
Amendment 2

$56,976

$781,622

29-May-19

31-Dec-19

Add USACE requested hydraulic modeling
services to support SEAI design work.

Task Order 26
Amendment 3

$570,074

$1,351,696

01-Jan-20

31-Dec-20

Add scope and budget for SEAI Local Drainage
Updates, Transportation Updates, Utilities
Updates, Hydraulic Modeling Support, and
extend the POP to December 31, 2020.

ED_CONTRACTINGRECOMMENDATION_DA-HMG-TO26-A8_2021-0204.DOCX
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Original
Agreement or
Amendment
Task Order 26
Amendment 4

Budget ($)
Change
$305,500

EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

Original or
Agreement
Revised Project Execution
Cost
Date
$1,657,196
11-May-20

Project
Completion
31-Dec-20

Comments
Add budget to existing tasks for SEAI Local
Drainage Updates, Transportation Updates
and Hydraulic Modeling Support, and
incorporate AWD-065 scope and budget.

Task Order 26
Amendment 5

$29,800

$1,686,996

11-May-20

31-Dec-20

Produce evidence to support USACE’s
determination of whether a flow of
approximately 60,000 cfs or 92,000 cfs at the
Red River USGS gage at Fargo is more
appropriate to be coincident with the
Sheyenne River SPF event and incorporate
AWD-066 scope and budget.

Task Order 26
Amendment 6

$50,000

$1,736,996

11-May-20

31-Dec-21

Adds budget and scope for design reviews on
Work Package 51 – Drain 27 Wetland
Mitigation. Extend the PoP until December 31,
2021.

Task Order 26
Amendment 7

$88,920

$1,825,916

11-May-20

31-Dec-21

Adds budget and scope to update the HEC-RAS
model with new information.

Task Order 26
Amendment 8

$277,220

$2,103,136

11-May-20

31-Dec-21

Adds budget and scope to the SEAI Local
Drainage Updates and SEAI subtasks.
Incorporate 2021 Rates

FINANCIAL CONSIDERATIONS:
Amendment 8 to Task Order 26 adds budget and scope to the SEAI Local Drainage Updates and SEAI Utilities. This
task order is billed on a time and materials basis, and only incurred costs are invoiced. The detailed draft task
order scope is attached.
HMG provided the attached $277,220 cost proposal and the PMC has reviewed it. The labor rates are consistent
with 2021 DA-approved rates. Below is a summary of the review.
1. Subtask 2.A: SEAI Local Drainage Updates
a. Subtask 2.A.i: (Local Drainage updates for ND) includes 104 hours and a budget amount of
$18,852 equating to an average hourly rate of approximately $181 per hour.
i. The PMC reviewed this request and found the labor hours and expenses to be reasonable
for this level of effort.
b. Subtask 2.A.ii: (Local Drainage updates for MN) includes 104 hours and a budget amount of
$19,216 equating to an average hourly rate of approximately $185 per hour.
i. The PMC reviewed this request and found the labor hours and expenses to be reasonable
for this level of effort.
c. Subtask 2.C.i: (Research, collect, and record existing utility company right-of-way documents)
includes 28 hours and a budget amount of $5,232 equating to an average hourly rate of
approximately $187 per hour.
i. The PMC reviewed this request and found the labor hours to be reasonable for this level
of effort.
d. Subtask 2.C.ii: (Coordinate with existing utility companies) includes 28 hours and a budget amount
of $5,232 equating to an average hourly rate of approximately $187 per hour.
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i. The PMC reviewed this request and found the labor hours to be reasonable for this level
of effort.
e. Subtask 2.C.iii: (Perform field surveys to determine exact locations of impacted utilites) includes
104 hours and a budget amount of $25,912 equating to an average hourly rate of approximately
$249 per hour.
i. The PMC reviewed this request and found the labor hours to be reasonable for this level
How
f.

Subtask 2.C.iv: (Create updated utility geodatabase files and GIS mapping for overall for overall
SEAI) includes 104 hours and a budget amount of $14,336 equating to an average hourly rate of
approximately $137 per hour.
i. The PMC reviewed this request and found the labor hours to be reasonable for this level
of effort.

g. Subtask 2.C.v: (Coordinate the development of preliminary relocation plans for each utility
company) includes 600 hours and a budget amount of $114,720 equating to an average hourly
rate of approximately $191 per hour.
i. The PMC reviewed this request and found the labor hours to be reasonable for this level
of effort.
h. Subtask 2.C.vi: (Bi-weekly utility coordination meetings with Owner, Land Acquisition Team,
USACE Design Leads, and HMG) includes 240 hours and a budget amount of $48,320 equating to
an average hourly rate of approximately $201 per hour.
i. The PMC reviewed this request and found the labor hours to be reasonable for this level
of effort.
i.

Subtask 2.C.vii: (Construction observation of utility installations within the Southern
Embankment) includes 140 hours and a budget amount of $25,400 equating to an average hourly
rate of approximately $181 per hour.
i. The PMC reviewed this request and found the labor hours to be reasonable for this level
of effort.

A summary of Task Order 26 current and proposed Amendment 8 subtask budgets is included in the table below.
Budgets by Subtasks:

Activity ID

Current Budget
($)

Change
($)

Revised Budget
($)

A. SEAI Local Drainage Updates

SW-1040

251,284.00

38,068.00

289,352.00

B.

SEAI Transportation Updates

SW-1040

172,090.00

C.

SEAI Utilities Updates

SW-1040

218,418.00

D. SEAI Design Reviews

SW-1040

638,920.00

638,920.00

E.

SW-1040

545,204.00

545,204.00

Subtask

SEAI Hydraulic Modeling Support

TOTAL

1,825,916.00

172,090.00
239,152.00

277,220.00

457,570.00

2,103,136.00

The PMC prepared this contracting action, and feels the information is accurate, complete, and ready for
Executive Director review.
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ATTACHMENT(S):

1. Draft Task Order 26 Amendment 8
2. HMG cost proposal for Task Order 26 Amendment 8
Prepared by: Program Management Consultant
2/4/2021
Kristopher Grigg
Jacobs

Date

Submitted by:

Joel Paulsen
Diversion Authority Executive Director
Concur:

x

Non-Concur:

Cc: Technical Advisory Group
•
•
•
•
•

•
•

Nathan Boerboom, City of Fargo Engineer/Diversion Authority Project Manager
David Overbo, Clay County Engineer
Jason Benson, Cass County Engineer
Robert Zimmerman, Moorhead City Engineer
Matt Stamness, Assistant Cass County Engineer/Diversion Authority Project Manager
Dustin Scott, West Fargo City Engineer
Kris Bakkegard, PE, FMDA Director of Engineering
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This is Task Order No. 26, Amendment 68,
consisting of 9 pages.

Houston-Moore Group, LLC

Task Order No. 26, Amendment 87

MFDA Purchase Order No. 199800
Work-In-Kind (WIK)

In accordance with Paragraph 1.01 of the Agreement between Fargo-Moorhead Flood Diversion Authority
(“Owner”) and Houston-Moore Group, LLC (HMG) (“Engineer”) for Professional Services – Task Order Edition,
dated April 1, 2020 ("Agreement"), Owner and Engineer agree as follows:
The parties agree that in the event of a conflict between prior versions of this Task Order No. 26 and this
Amendment, the terms and conditions in this Amendment shall prevail, provided however, nothing herein shall
preclude ENGINEER from invoicing for work authorized under prior versions of this Task Order and performed prior
to effective date of this Amendment, even to the extent such prior work was revised by this Amendment. All other
terms and conditions shall remain the same and are hereby ratified and affirmed by the parties.
Specific Project Data

AF
T

1.

A. Title: Work-In-Kind (WIK)

Description: This task order will include requests by USACE for the Local Sponsor (Diversion
Authority) to provide WIK services related to the Project.

C.

Background: As allowed by the Federal process, USACE can request the Diversion Authority provide
services as WIK for services that USACE would normally do, but that the Diversion Authority has
resources or expertise to perform. HMG has provided WIK services under Task Order 8 from 2012
until the present. Task Order 8 is 100 percent complete, the final invoice has been received, and Task
Order 8 will be closed. WIK services will now be performed under Task Order 26.

R

Services of Engineer

A. SEAI Local Drainage Update. HMG prepared local drainage plans prior to the 2017 Governor’s task
force. The Governor’s task force recommended changes (Plan B) to the project to address permitting
concerns. This task updates the local drainage plans to accommodate the Plan B recommended
changes.

D

2.

B.

i.

ii.

North Dakota Local Drainage Updates:

1.

Update the North Dakota side of the USACE’s Southern Embankment and Associated
Infrastructure (SEAI) project area. This includes SE-2 (Diversion Inlet to the Wild Rice River),
SE-3 (Wild Rice River to the Red River), and SE-1 (Western Tieback).

2.

Services include generating plan and profile sheets of local drainage ditches, prepare maps
of wetland areas (wetland delineation), providing CAD files to USACE, participate in
conference calls and meetings with USACE to address their comments with preliminary
profiles, watershed delineation, determination of the normal depth and freeboard in the
local drainage ditches, and road crossing culvert sizing.

3.

Upon written notice by the Diversion Authority or PMC, and in coordination with USACE,
development of Technical Memorandum for USACE to include in their Design
Documentation Report(s).

Minnesota Local Drainage Updates:
1.

Update the Minnesota side of the USACE’s SEAI project area. This includes SE-4 and SE-5
(Eastern Tieback).

1
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3.

Upon written notice by the Diversion Authority or PMC, and in coordination with USACE,
development of Technical Memorandum for USACE to include in their Design
Documentation Report(s).

SEAI Transportation Update. HMG prepared transportation master plans prior to the 2017
Governor’s task force. The Governor’s task force recommended changes (Plan B) to the project to
address permitting concerns. This task updates the transportation plan for the SEAI area to
accommodate the Plan B recommended changes.
Prepare preliminary designs of transportation features that will be impacted by the Plan B SEAI
project area and staging area.

ii.

This includes transportation features that cross of the southern embankment as well as
other mobility improvements that may be required for the southern embankment and
staging area.

2.

Work Includes developing preliminary design information and providing CAD files to
USACE and participating in coordination meetings with USACE and Cass and Clay
Counties.

T

1.

a.

Provide planning and design support services for the planned work at the CR-16/17
intersection, including a construction phasing analysis.

b.

Provide planning and design support services for mobility improvements and
transportation improvements related to River Stage 37 feet through town.

AF

i.

Prepare a technical memorandum summarizing the updates to the transportation master plan
for the SEAI.
SEAI Utilities Update. HMG prepared utility plans prior to the 2017 Governor’s task force. The
Governor’s task force recommended changes (Plan B) to the project to address permitting concerns.
This task updates the utility plans to accommodate the Plan B recommended changes.
i.

Research, collect, and record existing utility company right-of-way documents utilizing
NDRIN and on-site courthouse research.

ii.

Coordinate with existing utility companies within the impacted areas to confirm existing
utility locations, request maps, request digital files, and collect utility type, size, shape, etc.

D

C.

Services include generating plan and profile sheets of local drainage ditches, providing CAD
files to USACE, participate in conference calls and meetings with USACE to address their
comments with preliminary profiles, watershed delineation, determination of the normal
depth and freeboard in the local drainage ditches, and road crossing culvert sizing.

R

B.

2.

1.
iii.

Host a meeting with impacted utility companies to explain the information needed for
this task.

Upon written notice by the Diversion Authority or PMC, perform field surveys to determine
locations of impacted utilities.
1.

Utilize ND One Call and host an on-site meeting with impacted utility companies to
explain information that is expected to be collected.

2.

Rights-of-Entry are necessary for this task.

iv.

Create updated utility geodatabase files and GIS mapping for the SEAI project area. The map
will initially be based on easement research described in subtask C.i and then will be
updated/verified when survey information is collected as described in task C.iii.

v.

Upon written notice by the Diversion Authority or PMC, coordinate the development of
preliminary relocation plans for each utility company. The preliminary relocation plans will
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include a list of impacted utilities, will identify which utilities will require relocation, will
include a cost estimate to relocate impacted utilities, and will provide a proposed
schedule/timeline to complete the work once a reimbursement agreement is in place.
vi.

Bi-weekly utility coordination meetings with Owner, Land Acquisition Team, USACE Design
Leads, and HMG. Create and provide continual updates to Upstream Mitigation Area utility
mitigation schedule. Coordination with FMDA legal team for drafting of Utility Relocation
Agreements and/or MOUs for each utility company.

v.vii.

Construction observation of utility installations within the Southern Embankment to ensure
compliance with MFR-023 and approved utility relocation plans. (assumed 3 crossings in
2021 at 1 week per crossing).

D. SEAI Design Reviews. HMG reviewed USACE SEAI design submittals prior to the 2017 Governor’s task
force. The Governor’s task force recommended changes (Plan B) to the project to address permitting
concerns, supplemental environmental documents have been completed, and the MDNR has issued a
permit for the project. The USACE design teams have resume design activities for the SEAI and are
incorporating Plan B changes. Provide professional services to review and comment on the following
USACE SEAI design submittals.

AF
T

1.

Purpose: Participate in USACE design process and provide reviews of USACE 95%, and BCOE
design submittals of the Wild Rice River Control Structure.

2.

Scope: Participate in project team meetings, and conference calls. Coordinate with USACE,
PMC, and Local Sponsors. Provide 95% and BCOE submittal review comments to plans and
specifications and back-check comments for closeout. Provide geotechnical, structural,
electrical, mechanical, hydraulics, and civil layout discipline reviews for each round of
review.

3.

Deliverables: 95% and BCOE submittal review comments

Red River of the North (RRN) Control Structure Design Team Support
1.

Purpose: Participate in USACE design process and provide reviews of USACE 35%, 65%, 95%,
and BCOE design submittals of the Red River of the North Control Structure.

2.

Scope: Participate in project team meetings, and conference calls. Coordinate with USACE,
PMC, and Local Sponsors. Provide 35%, 65%, 95% and BCOE submittal review comments to
plans and specifications and back-check comments for closeout. Provide geotechnical,
structural, electrical, mechanical, hydraulics, and civil layout discipline reviews for each
round of review.

3.

Deliverables: 35%, 65%, 95% and BCOE submittal review comments

D

ii.

Wild Rice River (WRR) Control Structure Design Team Support

R

i.

iii.

Southern Embankment Design Team Support
1.

Purpose: Participate in USACE design process and provide reviews of USACE 35%, 65%, 95%,
and BCOE design submittals of the Southern Embankment.

2.

Scope: Participate in project team meetings, and conference calls. Coordinate with USACE,
PMC, and Local Sponsors. Provide 35%, 65%, 95% and BCOE submittal review comments to
plans and specifications and back-check comments for closeout. Provide geotechnical,
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structural, electrical, mechanical, hydraulics, and civil layout discipline reviews for each
round of review.
3.
iv.

Drain 27 Wetland Restoration Design Team Support
1.

Purpose: Participate in USACE design process and provide reviews of USACE 35%, 65%, 95%,
and BCOE design submittals of the Drain 27 Wetland Restoration project.

2.

Scope: Participate in project team meetings, and conference calls. Coordinate with USACE,
PMC, and Local Sponsors. Provide 35%, 65%, 95% and BCOE submittal review comments to
plans and specifications and back-check comments for closeout. Provide geotechnical,
structural, electrical, mechanical, hydraulics, and civil layout discipline reviews for each
round of review.

3.

Deliverables: 35%, 65%, 95% and BCOE submittal review comments

i.

AF
T

SEAI Hydraulic Modeling Support. USACE has requested hydraulic modeling and analysis support to
support design decisions regarding SE-1 (Western Tieback), SE-4 (Eastern Dam micro-siting) , and SE3 alignment alternative selections. Provide professional services for the following USACE SEAI design
support requests.
Western Tieback Alternatives
1.

Purpose: Multiple Western Tieback levee alignment alternatives are under consideration,
and hydraulic modeling is requested to support the selection of a preferred alignment.

2.

Scope: Execute Probable Maximum Flood (PMF) hydraulic model runs for 6 Western Tieback
alternatives, utilizing two Control Structure gate functions to determine staging area
impacts. Report the maximum water surface elevations in the staging area at the three gate
structure locations and along the Western Tieback levee. Model using the following gate
operating positions:
PMF with one Red River of the North Structure (RRNS) gate blocked and one Wild Rice
River Structure (WRRS) gate blocked.

b.

PMF while maintaining a stage of 40 feet at the Fargo gage.

Deliverables: Summarize results in a Technical Memorandum. Provide maps showing the
alternative alignments modeled and staging area water surface elevations in the Technical
Memorandum.

D

3.

a.

R

E.

Deliverables: 35%, 65%, 95% and BCOE submittal review comments

ii.

Eastern Dam Alternatives
1.

Purpose: The C-W Valley Cooperative, near Comstock, MN, is considering an expansion that
impacts the current Eastern Dam alignment. Hydraulic modeling is requested to support
the selection of an alternative alignment.

2.

Scope: Execute 100-year, 500-year, and PMF hydraulic model runs for the alternative
alignment and check staging area elevations. If there are unacceptable staging area
elevation increases, re-evaluate with a micro move of the dam alignment to the northeast
until staging area water surface elevations are consistent with the April 2019 CLOMR

HMG_TO26-A8_Long.docx

4

DA Packet 2021-02-11 Page 134 of 147

submittal. Then run the remaining 10-, 20-, 25-, and 50-year flood events to verify results in
the staging area and along Wolverton Creek.
3.

Purpose: To evaluate the sensitivity of the storage area elevation-volume curves to the
updated 2017 LIDAR data set. The current version of the Project's HEC-RAS model (Phase
9.1) utilizes 2008 LiDAR.

2.

Scope: The 2017 LiDAR data will be used to define elevations along the model's storage area
connections and to determine storage area elevation-volume curves. These model
geometry changes will be limited to the Southern Embankment alignment (as of August
2019) and the storage areas and storage area connections within the PMF pool. The Red
River Peak 100-year, 500-year, and PMF events will be modeled. Peak water surface
elevations and flood inundation mapping in the PMF pool will be compared between the
2017 and 2008 LiDAR datasets.

3.

Deliverables: Adjustments to the Red River, Wild Rice River and Diversion Inlet Structure
gate operation rules will be made to accommodate new storage volumes, if needed. Results
will be summarized in a Technical Memorandum.

AF
T

1.

Borrow Ditch Size Optimization
1.

Purpose: To evaluate hydraulic impacts from proposed changes in Southern Embankment
borrow ditch sizes. The USACE Red River Structure will have excess excavation material that
could be utilized as fill for multiple Southern Embankment reaches. This would result in a
reduction in the borrow ditch size adjacent to the Southern Embankments and potentially
impact the project hydraulics.

2.

Scope: Establish the pool duration baseline to determine acceptable pool durations using the
most recent Southern Embankment micrositing modeling. Utilize the USACE Southern
Embankment and borrow ditch material balance, bridge and culvert crossings, and wetland
complexes for the first iteration of the borrow ditch sizing evaluation. Check the baseline,
and revise the borrow ditch size if it is exceeded and is determined to be unacceptable.

D

iv.

LiDAR Sensitivity Analysis

R

iii.

Deliverables: Summarize results in a Technical Memorandum. Provide maps showing the
alternative alignments modeled and staging area water surface elevations in the Technical
Memorandum.

v.

3.

The Red River Peak 10,-year, 20-year, 50-year, 100-year, 500-year, and PMF events will be
modeled and mapped, and the maximum pool elevation (PMF event) will be checked. No
adjustments to the Red River, Wild Rice River and Diversion Inlet Structure gate operation
rules will be made.

4.

Deliverables: Conceptual/preliminary level designs of drop structures, the borrow ditch size
results, and ditch road crossing sizing will be summarized in a Technical Memorandum.

Aquatic Connectivity Mitigation Project Development Support
1.

Purpose: USACE requested support for evaluating proposed aquatic connectivity mitigation
along the Sheyenne River through the Sheyenne River Aqueduct, Horace and West Fargo.

2.

Scope: Tasks include agency coordination and meeting participation, hydraulic model
evaluations of flood events from the 2-year flood through the PMF, and including conceptual
modifications to the Sheyenne and Maple River aqueduct and spillway structures, and
evidence to support USACE’s determination of whether a flow of approximately 60,000 cfs
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or 92,000 cfs at the Red River USGS gage at Fargo is more appropriate to be coincident with
the Sheyenne River SPF event (AWD-00066).
3.

2D Modeling Upstream of the Diversion Inlet Structure (AWD-00065)
1.

Purpose: Develop a 2D model terrain upstream of the Diversion Inlet Structure (DIS) to be
included in the Project's HEC-RAS model (Phase 9.1). For the Red River Peak 100-year and
Probable Maximum Flood (PMF) events, determine the flow, velocity, shear stress, and
conveyance capacity in the borrow ditch and along CR 16 as floodwaters approach the DIS.

2.

Scope: Develop a 2D model terrain that extends approximately 1 mile south, east, north of
the DIS, using the following model boundaries: the west extent will be CR-17, the south
extent will be 49th St SE, the east extent will be 171st Ave SE/57th St S, and the north extent
will be 112th Ave S. The terrain will reflect the proposed geometry immediately upstream of
the DIS, the proposed geometry of the borrow ditch, and the maximum proposed profile of
CR-16.

3.

b.

The Red River Peak 100-year and PMF events will be the two models developed.

c.

Coordination with the USACE to include up to 4 conference calls during development of
the model and after model simulations.

d.

Model output information shall include velocity and shear stress plots, RAS Mapper
duration and inundation results, output operation hydrographs, and tabulated Red River
upstream/downstream impact table.

e.

Prepare for and presentation results to the Local Sponsors and USACE.

AF
T

The 2D mesh shall have a limited number of computational cells in the area outside of
the Borrow Ditch (approx. 16 cells per sq. mi.) with additional computational cells in the
Borrow Ditch area as needed, with a minimum of 5 cells across the width of the ditch to
appropriately capture velocity characteristics.

Deliverables: Meeting presentation and a Technical Memorandum documenting the 1D/2D
unsteady HEC-RAS modeling and analysis results.

Update the HEC-RAS model with New Information

D

vii.

a.

R

vi.

Deliverables: Results will be summarized in a Technical Memorandum.

1.

Purpose: The Red River Structure (RRS) Physical Model and 3D modeling efforts are nearing
completion, providing justification for revisions to various parameters within the gate
structures and gate operations code. Therefore, USACE has conducted a review of the Phase
10 HEC-RAS hydraulic model, and has requested HMG to update the HEC-RAS model with
new information. The model revisions will be documented as Phase 10.1 models.

2.

Scope: Update HEC-RAS model geometry, update operations code, run Existing and With
Project HEC-RAS models for the Tributary Peak 10, 20, 50, 100, and 500-year, Sheyenne River
Standard Project Flood (SPF), Red River Peak 20, 50, 100, and 500-year, Red River Peak
Diversion Channel IDF, and Red River Peak Probable Maximum Flood (PMF) event and
provide responses and follow up coordination to close-out the USACE review comments.
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a.

Update HEC-RAS model geometry with the following; weir coefficient changes adjacent
to RRS, update Wild Rice River Structure (WRRS) and RRS geometry, update borrow
ditch between Hwy 81 and Red River, and road removal from the Drain 27 wetland
mitigation project.

b.

Update operations code with the following: revise fully open code, adjust operation to
maintain pool water surface elevation of 923.5, adjust drawdown rate for floods greater
than the 500-year event, change aqueduct maximum flows, change gate flow
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submergence decay exponent, revise Diversion Channel Inflow Design Flood (IDF) inflow
hydrology such that the pool reaches a water surface elevation of 923.5.
c.

Run Existing and With Project HEC-RAS models for the Tributary Peak 10, 20, 50, 100,
and 500-year, Sheyenne River Standard Project Flood (SPF), Red River Peak 20, 50, 100,
and 500-year, Red River Peak Diversion Channel IDF, and Red River Peak Probable
Maximum Flood (PMF) event. Determine staging area flood duration, maximum pool
elevations, downstream impacts, and impacts west of the Diversion Channel. Floodplain
mapping and staging area flood duration mapping will be conducted.

d.

Provide responses and follow up coordination to close-out the USACE review comments.

Deliverables: Update Operations Plan narrative document and Create a Techncial Memorandum
that summarizes all the Phase 10.1 geometry and operation code updates, and provides the
updated modeling results from addressing the USACE review comments. Compare updated
model results to the P3 RFP Draft 5 model. Consult with the Local Sponsors and USACE on the
comparison.
2.

Owner’s Responsibilities

3.

AF
T

A. Owner shall have those responsibilities set forth in the Agreement.
Times for Rendering Services
Subtask

Start Time

Completion Time

A. SEAI Local Drainage Updates

April 1, 2018

December 31, 2021

B. SEAI Transportation Updates

April 1, 2018

December 31, 2021

C. SEAI Utilities Updates

April 1, 2018

December 31, 2021

D. SEAI Design Reviews

January 15, 2019

December 31, 2021

May 29, 2019

December 31, 2021

4.

R

E. SEAI Hydraulic Modeling Support
Payments to Engineer

D

A. Owner shall pay Engineer for services rendered as follows:
I.

Compensation for services in accordance with the Standard Hourly Rates shown in
Paragraph 15 of the Agreement.

II.

The total compensation for services identified under the Task Order is not-to-exceed the
amount as defined in the table below.
1.

Engineer will notify Owner when eighty percent (80%) of a subtask budget is expended.

2.

Engineer will prepare and submit an amendment for additional compensation when
ninety percent (90%) of a subtask budget is expended.

3.

Engineer will not perform work beyond one hundred percent (100%) of a subtask
budget without Owner’s written authorization.

Subtask
A. SEAI Local Drainage Updates
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Activity ID

Current
Budget
($)

Change
($)

Revised
Budget
($)

SW-1040

251,284.0025

38,068.000

289,352.0025
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1,284.00
B.

SEAI Transportation Updates

SW-1040

172,090.0017
2,090.00

0

172,090.0017
2,090.00

C.

SEAI Utilities Updates

SW-1040

218,418.0021
8,418.00

239,152.000

457,570.0021
8,418.00

638,920.0055
0,000.00

88,920.00

638,920.0063
8,920.00

545,204.0054
5,204.00

0

545,204.0054
5,204.00

1,825,916.00
1,736,996.00

277,220.0088
,920.00

2,103,136.00
1,825,916.00

D. SEAI Design Reviews
E.

SEAI Hydraulic Modeling Support

SW-1040
SW-1040

TOTAL

B.

The terms of payment are set forth in Paragraph 16 of the Agreement.

C.

When invoicing work, Engineer shall note the Activity ID (shown in table above) associated with each
invoiced activity.

Consultants:

T

6.

1,284.00

B.

HDR

C.

SRF

AF

A. Braun Intertec

7.

Other Modifications to Agreement: None

8.

Attachments: HMG 2021 Bill RatesNone

9.

Documents Incorporated By Reference:

R

A. HMG cost proposal for Task Order 26 Amendment 0.
B.

HMG cost proposal for Task Order 26 Amendment 1.

C.

HMG cost proposal for Task Order 26 Amendment 2.

D

D. HMG cost proposal for Task Order 26 Amendment 3.
E.

HMG cost proposal for Task Order 26 Amendment 4.

F.

HMG cost proposal for Task Order 26 Amendment 5.

G. HMG cost proposal for Task Order 26 Amendment 6.
H. HMG cost proposal for Task Order 26 Amendment 7.

H.I. HMG cost proposal for Task Order 26 Amendment 8.
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10. Terms and Conditions: Execution of this Task Order by Owner and Engineer shall make it subject to the
terms and conditions of the Agreement (as modified above), which Agreement is incorporated by this
reference. Engineer is authorized to begin performance upon its receipt of a copy of this Task Order
signed by Owner.
11. Electronic Signatures. Fargo-Moorhead Flood Diversion Authority and Houston-Moore Group, LLC,
agrees that the electronic signature to this Task Order No. 26, Amendment 87 Work-In-Kind (WIK) shall
be as valid as an original signature of Fargo-Moorhead Flood Diversion Authority and Houston-Moore
Group, LLC and shall be effective to bind the signatories to this Task Order No. 26, Amendment 87 WorkIn-Kind (WIK). For purposes hereof: (i) “electronic signature” means a manually signed original signature
that is then transmitted by electronic means or an electronic acknowledgment which provides the
signatory the ability to validate and affix a digital signature that is then transmitted by electronic means;
and (ii) “transmitted by electronic means” means sent in the form of a facsimile or sent via the internet as
a portable document format (“pdf”) or other replicating image attached to an electronic mail or internet
message.
The Effective Date of this Task Order is April 1, 2018.
OWNER:

Houston-Moore Group, LLC

Fargo-Moorhead Metro Diversion Authority

Date

Signature

AF

Signature

T

ENGINEER:

Jeffry J. Volk

Joel Paulsen

Name

Name

President

Executive Director

Title

Title

DESIGNATED REPRESENTATIVE FOR
TASK ORDER:

C. Gregg Thielman

Kris Bakkegard

Name

D

Sr. Project Manager

R

DESIGNATED REPRESENTATIVE FOR
TASK ORDER:

Title

Date

Name

Director of Engineering
Title

925 10th Avenue East
West Fargo, ND 58078

207 4th Street North, Suite A
Fargo, ND 58102

Address

Address

cgthielman@houstoneng.com

BakkegardK@fmdiversion.gov

E-Mail Address

E-Mail Address

(701) 237-5065

(701) 660-0912

Phone

Phone

Fax

Fax
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FM Metro Risk Management Project
Task Order No. 26 - Amendment No. 8 - Work-in-Kind (WIK)

Task

Activity Description
Local Drainage updates for ND. This includes Reach SE-1, SE-2 and SE-3. Additional services
needed include coordination with the USACE SE-1 and SE-2 design teams, revisions to local
drainage ditch profiles, updates to watershed delineations, updates to normal depth and
A.i
freeboard in the local drainage ditches, revisions to road crossing culverts, revisions to the drop
structures into the borrow ditch, and addressing USACE review comments of the Technical
Memoradums.
Local Drainage updates for MN. This includes Reach SE-4 and SE-5. Services include
determining ditch grades for pool side and benefitted side, balance borrow and ditch capacity
requirements, sizing culverts, designing drop structures and erosion protection measures at
A.ii culverts. Will include coordination with USACE through design of SE-4 and SE-5, anticipated
revisions throughout design process, conference calls and meetings with USACE to address
comments with preliminary designs, and addressing USACE review comments of the Technical
Memoradum.
Subtask A. SEAI Local Drainage Updates Total
C.i

C.ii

C.iii

C.iv

C.v

C.vi

C.vii

Research, collect, and record existing utility company right-of-way documents - utilize NDRIN
and on-site courthouse research to complete the task (98% complete for Plan B)
Coordinate with existing utility companies within the impacted areas to confirm existing utility
locations, request maps, request digital files, and collect utility type, size, shape, etc. Host
meeting with all utility companies to explain all the information needed for this task. (98%
complete for Plan B)
Perform field surveys to determine exact locations of impacted utilites. Utilize ND One Call and
host on-site meeting with all utility companies to explain information that is expected to be
collected. Right-of-Entry is necessary for this task to occur. (75% complete for Plan B - no field
work completed in MN yet for field verification)
Create updated utility geodatabase files and GIS mapping for overall Southern Embankment
area of the project. Map will be updated initially based off of easement research described in
task C.i and then will be updated/verified when survey informaiton is collected as described in
task C.iii. (75% complete for Plan B)
Coordinate the development of preliminary relocation plans for each utility company. Prelliminary
relocation plans will include a list of all utilities impacted, will identify which utilities will require
relocation, will include the cost to relocate impacted utilities, and will provide a proposed
schedule/timeline to complete the work once a reimbursement agreement is in place. (10%
complete for Plan B - 72 total impacted utilities for Plan B)
Bi-weekly utility coordination meetings with Owner, Land Acquisition Team, USACE Design
Leads, and HMG. Create and provide continual updates to Upstream Mitigation Area utility
mitigation schedule. Coordination with FMDA legal team for drafting of Utility Relocation
Agreements and/or MOUs for each utility company.
Construction observation of utility installations within the Southern Embankment to ensure
compliance with MFR-023 and approved utility relocation plans. (assumed 3 crossings in 2021 at
1 week per crossing)
Subtask C. SEAI Utilities Updates Total
Grand Totals

Senior
Project
Professional
Professional
Coordinator
Engineer I
Engineer
Hours
Cost
Hours
Cost
Hours
Cost
Subtask A. SEAI Local Drainage Updates

GIS Manager
Hours

Cost

GIS Technician III

CADD Technician
III

Survey Manager

Hours

Hours

Hours

Cost

Cost

Cost

2-Man Survey
Crew
Hours

Cost Per
Task

Cost

20 $

4,280

80 $

14,080

0 $

-

0 $

-

0 $

-

4 $

492

0 $

-

0 $

-

$

18,852

24 $

5,136

80 $

14,080

0 $

-

0 $

-

0 $

-

0 $

-

0 $

-

0 $

-

$

19,216

44 $

9,416
160 $ 28,160
0 $
Subtask C. SEAI Utilities Updates

-

0 $

-

0 $

-

4 $

492

0 $

-

0 $

-

$

38,068

8 $

1,712

0 $

-

20 $

3,520

0 $

-

0 $

-

0 $

-

0 $

-

0 $

-

$

5,232

8 $

1,712

0 $

-

20 $

3,520

0 $

-

0 $

-

0 $

-

0 $

-

0 $

-

$

5,232

8 $

1,712

0 $

-

8 $

1,408

0 $

-

0 $

-

0 $

-

8 $

1,112

80 $ 21,680

$

25,912

8 $

1,712

0 $

-

8 $

1,408

8 $

1,376

80 $

9,840

0 $

-

0 $

-

0 $

-

$

14,336

240 $ 51,360

120 $

21,120

240 $ 42,240

0 $

-

0 $

-

0 $

-

0 $

-

0 $

-

$

114,720

160 $ 34,240

0 $

-

80 $ 14,080

0 $

-

0 $

-

0 $

-

0 $

-

0 $

-

$

48,320

120 $

21,120

0 $

-

0 $

-

0 $

-

0 $

-

0 $

-

$

25,400

8 $

1,376

80 $

9,840

0 $

-

8 $

1,112

80 $ 21,680

$

239,152

8 $

1,376

80 $

9,840

4 $

492

8 $

1,112

80 $ 21,680

$

277,220

20 $

4,280

0 $

-

452 $ 96,728
240 $ 42,240
376 $ 66,176
Subtasks A and C. Services for Local Drainage and Utilities
496 $106,144
400 $ 70,400
376 $ 66,176
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Exhibit B - HMG 2021 Billing Rates

Category
Principal Engineer
Senior Project Manager
Senior Professional Engineer
Project Manager
Professional Engineer II
Professional Engineer I
Project Coordinator
Project Engineer
Graduate Engineer
Legislative/Grants/Funding Specialist
Project Manager Assistant
Senior Environmental Project
Manager
Senior Environmental Scientist
Environmental Scientist
Scientist
Graduate Scientist
Engineering Specialist
Senior Engineering Designer
Engineering Designer II
Engineering Designer I
Senior Construction
Engineer/Specialist
Construction Engineer/Specialist II
Construction Engineer/Specialist I
Graduate Construction Engineer
Engineering Technician III
Engineering Technician II
Engineering Technician I
Technician Intern
Senior GIS Project Manager
GIS Manager
GIS Developer
GIS Programmer III
GIS Programmer II
GIS Programmer I
GIS Technician III
GIS Technician II
GIS Technician I

Hourly Rate

Category

Hourly Rate

$236.00
$230.00
$214.00
$192.00
$186.00
$176.00
$176.00
$149.00
$132.00
$192.00
$127.00

Senior Project Manager – Land
Surveying
Senior Land Surveyor
Land Surveyor
Survey Manager
Graduate Land Surveyor
GPS Survey Crew Chief
Survey Crew Chief II
Survey Crew Chief I
Survey Technician III
Survey Technician II
Survey Technician I

$195.00
$176.00
$154.00
$139.00
$123.00
$176.00
$132.00
$123.00
$95.00
$85.00
$78.00

$214.00
$186.00
$160.00
$142.00
$127.00
$165.00
$153.00
$132.00
$127.00
$174.00
$147.00
$132.00
$125.00
$127.00
$112.00
$97.00
$86.00
$186.00
$172.00
$149.00
$139.00
$127.00
$123.00
$123.00
$118.00
$111.00

CADD Manager
CADD Techincian III
CADD Techincian II
CADD Techincian I
Computer Manager
Computer Technician
Communications Manager
Communications Specialist
Senior Planner

$139.00
$123.00
$118.00
$111.00
$166.00
$153.00
$172.00
$132.00
$195.00

Associate Planner
Technical Writer
Administrative Assistant
Receptionist
Bookkeeper
Controller

$140.00
$95.00
$78.00
$73.00
$95.00
$172.00
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Task Order 26, Amendment 8
CONTRACT NUMBER: ________________________________________
Work In Kind (WIK)
PROJECT NAME: ____________________________________________
HMG
CONSULTANT NAME: ________________________________________

DATE SUBMITTED: __________________________________________
February 2, 2021
Kris Grigg/Jacobs
SUBMITTED BY: ____________________________________________

LEGAL REVIEW
X
_______

APPROVED AS IS

_______

APPROVED WITH COMMENTS

_______

NOT APPROVED

Legal Sign-Off (signature): ___________________________________
John T. Shockley
Printed Name: _____________________________________________
2-2-2021
Date of Sign-Off: ___________________________________________
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EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

Executive Director Contracting Recommendation

Date: 02/04/2021

RECOMMENDATION FOR ACTION:

The Executive Director has reviewed and recommends approval of the following Contract Action(s).
SUMMARY OF CONTRACTING ACTION:

Per the contract review and approval procedures that were adopted by the Diversion Authority on November 10,
2016 and amended August 23, 2018, the Owner’s Program Management Consultant (PMC) or Engineer of Record
(EOR) is directed to prepare task orders and task order amendments for existing Master Services Agreements
(MSA) and submit them to the Executive Director for review and action. If the task order or amendment is greater
than $150,000, the Executive Director’s recommendation shall be submitted to the Finance Committee for review
and action, and the Finance Committee shall submit their recommendation to the Diversion Authority Board for
approval.
The PMC has prepared the following Contract Action(s):

CH2M HILL Engineers, Inc.
Task Order 06, Amendment 6 - P3 Procurement Support and Design
and Construction Contract Monitoring Activities.
•

$1,206,084.00

Modify Attachment C – Annual Budgetary Summary by Task to reduce the total budget
by the amount of fee appropriated but not expended in FY2020, to add budget to
Subtask A due to the delay in the procurement schedule and to reallocate budget
between subtasks.

BACKGROUND AND DISCUSSION:
In accordance with Article 1 of the STANDARD MASTER AGREEMENT FOR PROFESSIONAL SERVICES ("Agreement"),
between the Diversion Board of Authority ("OWNER") and CH2M HILL ENGINEERS, INC. ("ENGINEER"), dated
January 3, 2017, OWNER and ENGINEER agree to the scope of services, work schedule, and cost budget as follows:
The Diversion Channel and Associated Infrastructure (DCAI) are to be delivered through a Public Private
Partnership (P3). CONSULTANT, under previous task orders, began assisting OWNER with the procurement of a
Developer to design, build, finance, operate, and maintain the DCAI (the Project). Work under the previous task
orders included assisting OWNER with the selection of short-list of Proposers and development of draft Request
for Proposals (RFP). A third draft of the RFP was issued to Proposers on July 28, 2017. Subsequently, portions of
the Comprehensive Project, including the P3 procurement, were halted because of an injunction issued by a
federal judge. On April 8, 2019, the federal judge modified the injunction, allowing the P3 procurement to
proceed.
The purpose of this Amendment No. 5 is to revise the scope of work to include the development and
implementation of software to enable the electronic submittal and evaluation of proposals for the Diversion
Channel and Associated Infrastructure P3 project.
This is a no-cost amendment.
The table below summaries the contracting history for this task order and the current contracting action.
Summary of Contracting History and Current Contract Action:

ED_CONTRACTINGRECOMMENDATION_DA-CH2M-TO06-A6_2021-0204.DOCX
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Original
Agreement or
Amendment

Budget ($)
Change

Revised
Project Cost

EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

Agreement Project
Date
Completion

Comments

Task Order 06
Amendment 0

$-

$43,710,118

23-Aug-19

TBD

Initial work Authorization.

Task Order 06

$-

$43,710,118

23-Aug-19

TBD

Budgetary Changes.

($1,001,417) $42,708,701

23-Aug-19

TBD

Add Luuceo Consulting, Inc. as a subcontractor and
removed AE2S.

Amendment 1
Task Order 06
Amendment 2
Task Order 06

$-

$42,708,701

23-Aug-19

TBD

Budgetary Changes.

$-

$42,708,701

23-Aug-19

TBD

Budgetary Changes.

$-

$42,708,701

23-Aug-19

TBD

Revise the scope of work to include the development
and implementation of software to enable the
electronic submittal and evaluation of proposals for
the Diversion Channel and Associated Infrastructure
P3 project.

$1,206,084

$43,914,785

23-Aug-19

TBD

Modify Attachment C – Annual Budgetary Summary
by Task to reduce the total budget by the amount of
fee appropriated but not expended in FY2020, to add
budget to Subtask A due to the delay in the
procurement schedule and to reallocate budget
between subtasks.

Amendment 3
Task Order 06
Amendment 4
Task Order 06
Amendment 5

Task Order 06
Amendment 6

The PMC prepared this contracting action, and feels the information is accurate, complete, and ready for
Executive Director review.
ATTACHMENT(S):

1. DRAFT Task Order 6 – Amendment 6
Prepared by: Program Management Consultant

Paul Barthel
Jacobs

Date

02/04/2021

Submitted by:
Joel Paulsen
Diversion Authority Executive Director
Concur: X

Non-Concur:

Cc: Technical Advisory Group
•
•

Nathan Boerboom, City of Fargo Engineer/Diversion Authority Project Manager
David Overbo, Clay County Engineer

ED_CONTRACTINGRECOMMENDATION_DA-CH2M-TO06-A6_2021-0204.DOCX
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•
•
•

•
•

EXECUTIVE DIRECTOR CONTRACTING RECOMMENDATION

Jason Benson, Cass County Engineer
Robert Zimmerman, Moorhead City Engineer
Matt Stamness, Assistant Cass County Engineer/Diversion Authority Project Manager
Dustin Scott, West Fargo City Engineer
Kris Bakkegard, PE, FMDA Director of Engineering

ED_CONTRACTINGRECOMMENDATION_DA-CH2M-TO06-A6_2021-0204.DOCX
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AMENDMENT NO. 6 to Task Order 6
Metro Flood Diversion Authority
Fargo-Moorhead Area Diversion Project
P3 Procurement Support and Design and Construction Contract Monitoring Activities
This Amendment No. 6 is to CH2M Hill’s Task Order 6 – P3 Procurement Support and Design and
Construction Contract Monitoring Activities for the Fargo-Moorhead Metro Flood Diversion Project.
The purpose of this Amendment No. 6 is to modify Attachment C – Annual Budgetary Summary by
Task to reduce the total budget by the amount of fee appropriated but not expended in FY2020, to
add budget to Subtask A due to the delay in the procurement schedule and to reallocate budget
between subtasks. This amendment increases Task Order 6 by $1,206,084.00.
1. Replace Attachment C (rev. 04) – Annual Budgetary Summary by Task in its entirety with
Attachment C (rev. 05) – Annual Budgetary Summary by Task. (Attachment B (rev. 05) –
Annual Budgetary Summary by Task is attached below.)
2. Under “Attachments:”, revise the third bullet to “Attachment C (rev. 05) – Annual Budget
Summary by Task”.

Signature
Name

Joel Paulsen

Title

Diversion Authority Executive Director

Date

CH2M HILL ENGINEERS, INC.:
Signature
Name
Title
Date

DA_Task_Order_6_Amendment_No_6

PAGE 1 OF 1
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Attachment C (rev. 05)
Budget and Payments to CONSULTANT

Jacobs Annual Budgetary Summary by Task
FY2019

FY2020

FY2021

FY2022

FY2023

FY2024

FY2025

Budget
Amount

1,384,250

4,237,3814,017
,827

01,500,000

0

0

0

0

6,902,0775,62
1,631

Task 6.B – P3
Contract Award
Support

0

100,0000

7679,138

0

0

0

0

779,138

Task 6.C – Issuance
of Notices to Proceed
(NTP)

0

0

0

0

0

0

394,069

Task 6.D – Monitoring
of Activities During
Design and
Construction

0

45,5002,123

5,812,497

5,986,872

6,166,478

54,7275,991

27,743,961

Task 6.E –
Management of
Payment
Mechanisms

0

16,8430

69,943

72,042

74,203

76,429

52,998

362,458345,61
5

Task 6.F – Design &
Construction Period
Completions

0

0

0

206,623

977,239

1,512,807

1,258,318

3,954,987

55,000

447,912390,39
3

732,092

916,319

683,373

657,713

360,048

3,852,457794,
938

1,439,250

4,802,136408,2
20

7,4377,365

7,007,481

7,721,687

8,413,427

5,947,355

42,708,70143,
914,785

Description
Task 6.A – P3
Procurement Support

Task 6.G –
Management of
Utilities and 3rd
parties

Task Order 6 Total Budgetary
Amount

0

394,069
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Amendment 6 to Task Order 6
CONTRACT NUMBER: ________________________________________
Procurement Support & Design & Construction Contract Monitoring Activities
PROJECT NAME: P3
____________________________________________

CH2M Hill, a wholly owned subsidiary of Jacobs Engineering Group Inc.

CONSULTANT NAME: ________________________________________

February 3, 2021
DATE SUBMITTED: __________________________________________
Paul Barthel

SUBMITTED BY: ____________________________________________

LEGAL REVIEW
X

_______

APPROVED AS IS

_______

APPROVED WITH COMMENTS

_______

NOT APPROVED

Legal Sign-Off (signature): ___________________________________
John T. Shockley

Printed Name: _____________________________________________
2-4-2021
Date of Sign-Off: ___________________________________________

